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FUUUS, DRUGS AND COSMETICS 
by 


HARRY AUBREY TOUULMIN, Jr, J, LITT, LOD. 


of the Bar of the United States Supreme Court 
Member of the firm of Toulmin and Toulmin 







Author of Toulmin’s Trade Agreements and the Anti-Trust Laws 













NOTE THE VERY 
COMPREHENSIVE SCOPE 
OF THE WORK 


Public Policy and History 
Legislative History 
Purpose, Scope and Constitutionality 
Purpose of Act of 1938 
Judicial History 
Definitions 
FDA Rulings 
Court Decisions 
Prohibited Acts 


Violations of the Act 


















Penalties 
Information Procedure 
Seizure; Burden of Proof; Evidence 






Food Standards 
Adulterated Foods 
Misleading Containers 
Tolerances for Poisonous Ingredients } 

Drugs and Devices 
Misbranded Drugs and Devices 
Resumes of Cases 

Cosmetics 
General Discussio: 

Resumes of Cases 

Administration of Act 
Judicial Review 
Examination and Investigations 

Imports and Exports 
Examination and Refusal of Admission 

Federal Trade Commission Act 
Interpretation of Act 
Intent to Deceive 

Wheeler-Lea Act 
False Advertising 
Name Similarities 

Robinson-Patman Act 
Relation to F. D. & (¢ 

Miller-Tydings Act 
Relation to F. D. & C. Act 

Sherman and Clayton Acts 
Relation to F. D. & C. Act 

State Food and Drug Acts 

State Unfair Trade Acts 

Coca-Cola Cases 
Resumes of Leading Cases 

National Biscu’t Company Cases 
Resumes of Leading Cases 

Patents and Trade-Marks 
On Foods, Drugs, Cosmetics, »oaps 


SEND FOR DESCRIPTIVE CIRCULAR 
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to its readers a folio of photographs of 


THE CHIEF JUSTICES 


OF THE 


SUPREME COURT OF THE 
UNITED STATES 


This collection—twelve in all—is made up of photographic reproductions, on 





| 
| 
| 
| art-portrait paper, of the following: 
| 
| Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 


ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
| Marshall; engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
| Morrison R. Waite; and favorite studio photographs of Charles Evans 


Hughes, Melville W. Fuller, Edward Douglass White, William Howard 


Taft and Harlan F. Stone. 











Numerous requests for reproductions of the Chief Justices used on Journal 


covers from March 1941, to and including January 1942, have prompted the 


Each reproduction, 8” x 10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office, or library. A full set would be 


| 

| 

Journal to make a full set available at this low price. 

| 

| 

extremely effective, framed singly, or in groups. If you find that you cannot 


use a full set, individual prints are available. 
If you are not completely satisfied, your money will be refunded. 


PRICE: 


| 
| i ee oe cle wad $7.50 
| " Individual Prints ........... 1.00 
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federal 


ADMINISTRATIVE PROCEDURE 


A GUIDE TO THE FEDERAL GOVERNMENT 





. INOS. ETAYIOKAN LT) 


HETHER it calls for a quick trip to Washington or just a step 

across the street, whatever the problem involving a client’s rela- 
tions with the federal government, lawyers more and more are getting 
just the help they need in this timely new CCH loose leaf reporter. 


Especially designed to aid lawyers in dealing with federal agencies and 
activities effectively, expeditiously, it explains just how each of more than 
200 governmental bureaus and groups is organized. Most important, it 


makes clear exactly what procedures must be followed in each case. 


Loose leaf, up to date always, it is the first dependable chart and compass 
to the how, what, when, where and why of working with governmental 
agencies and bureaus—the passkey to this new and growing field of 
profitable practice. 


Write for Complete Details 


COMMERCE) CLEARING) HOUSE, ING. 


PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


Empire STATE BLOG. 214 N. MICHIGAN AVE. MUNSEY BLDG 
New YORK CHICAGO WASHINGTON 
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Our Cover—For this issue we are 
using a photograph of a notable fea- 
ture of the Supreme Court Building. 
We refer to the great bronze doors at 
the top of the west staircase, some- 
thing seldom seen by visitors because 
they retreat from sight when the 
building is open. 

“The doors are sliding 
bronze, each weighing six 
half tons, and each divided into four 


leaves of 
and one- 


panels. 

The sculptures, the work of John 
Donnelly, of New York City, in 
collaboration with the architect, are 
in eight panels, each of which carries 
two figures to represent an episode 
in the evolution of justice. The Of- 
fice of the Architect of the Capitol 
describes the sculptures and thei 
themes as follows: 

Left side from bottom to 
Shield of Achilles. Scene in Shield 
of Achilles, the most famous repre- 
sentation of primitive law, signifying 


top 


the origin of law and custom. Two 
men debate, and two gold pieces on 
the stone are to be given the man 
who speaks the “straightest judg- 
ment.” 

Edict. 


lishes his edict proclaiming judge- 


Praetor’s The Praetor pub- 
made law in Rome, signifying the 
importance of the judge’s work. 
Julian and Scholar. Julian consults 
and instructs his pupils. The de- 
velopment of law by the scholar and 
advocate. 

Justinian Code. Justinian publishes 
the Corpus Juris, forming the first 
code of laws. 


Right side from bottom to top 
Magna Carta. King John is forced to 
sign the Magna Carta giving the 
legal rights to all men. 
Statute of Westminster. The Chan- 
cellor publishes the Statute of West- 

the King 
the greatest single legal 


minster in 
Edward I, 
reform in our history. 

Coke and James I. Coke bars King 
James I from sitting as a judge in the 


presence of 


“King’s Court,” thereby making the 
court independent of the executive 
by law. 


IV 


Marshall and Story. Chief Justice 
Marshall delivering the Marbury v. 
Madison opinion, setting aside a 
legislative act as unconstitutional, 
thereby indicating the supremacy of 
the Supreme Court... 

The historically 


will notice a curious anachronism in 


minded reader 
the theme of the eighth panel. Justice 
Story was appointed to the Supreme 
1811, Marshall 
handed down his decision on Mar- 
1803. Story 


Court in while 


bury wv. Madison in 
never participated in any decision in- 
validating an act of Congress, and 
Congress was 
the 


indeed no act of 


declared unconstitutional by 


Supreme Court from the time of 


Marbury v. Madison until the famous 
Dred Scott 1857, 
Chief Justice Taney presided over 
the Court and both Story and Mar- 


decision of when 


shall were long dead. 

From Washington—City and 
American Guide Series—Government 
ing Office. 


Capitol 
Print 


Youth Correction Authority Act—Fol- 
lowing its policy of presenting, when 
possible, two sides of important ques- 
tions, we publish a criticism of the 
Youth Act, 
written by Professor Jerome Hall, of 


Correction Authority 
the Indiana University Law School, 
and a reply by William Draper Lewis, 
Director of the American Law Insti- 
tute. The Act has been framed under 
the auspices of the Institute. 

Oral Argument—Lawyers often write 
and speak about appellate practice. 
Here we offer an article by Mr. Jus- 
tice Miller of the Circuit Court of 
Appeals for the District of Columbia, 
in which may be found many sugges- 
tions valuable to those who orally 
argue cases in the courts of last resort. 
Improving the Administration of Jus- 
tice—As a result of the work of Judge 
Parker’s committee, we furnish an 
article by Hon. James P. Alexander, 
Chief Justice of the Supreme Court 
of Texas, in which he deals with 
judicial councils; an article by J. F. 
Loughborough, of the Little Rock, 
Arkansas, Bar, on pre-trial procedure; 
and excerpts from a notable address 
by Hon. Merrill E. Otis, delivered at 


IN THIS ISSUE 


the Fourth Regional Conference held 
at Dallas, Texas, March 27. 

Book Reviews— The department of re- 
views is prefaced by some interesting 
observations written by Murray Sea- 
songood, on a review of the Holmes 
Pollock Letters. 

Review of Recent Supreme Court De. 
cisions— The industry of the Supreme 
the United 
denced by the fact that twenty-three 


Court of States is evi- 
pages are required for the reviews of 


26 
our last 


decisions handed down. since 


issue and before this issue 
In the official volume 


220 printed 


went to press. 
those cases will occupy 
pages. Labor relations are dealt with 
in four important decisions. Among 
these is the Wisconsin case in which 
unlawful labor practices on the part 
of employees were dealt with under 
the Wisconsin Employment Peace 
Act and the decision of the Suprem« 
Court of Wisconsin was affirmed; a 
State 


restrain 


similar case holding that a 
[Texas] can by statute 
peaceful picketing to the area of (is 
pute; and the Southern Steamship 
Company case, in which the Court 
dealt with the rule governing strikes 
by sailors as modified by the piracy 
and revolt statutes and the necessity 
of rules to insure the safety of ship, 
cargo, passengers different from those 
that are required for the employee 
on shore. 

Letters from Members—This depart- 
ment is headed by a letter from the 
Philippine Islands written by Lieu- 
Halstead indicating 


tenant Colonel 


his solicitude even in the midst ol 
the distractions of bitter warfare to 
insure the recognition of his mem- 
bership in the American Bar Asso- 
The 
Association to 


the 
the 


ciation. recent action of 


carry, without 
payment of dues, men in active mill- 
tary service, is also dealt with in an 
editorial. If every member who 
knows a lawyer-soldier engaged in 
active military service in this country 
or abroad would inform him by letter 
of this action on the part of the Asso- 
ciation, it would demonstrate the 
friendship of the writer and the soli- 


citude of the Association. 
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INDISPENSABLE TOOLS! 
In the Municipal Legal Field 





A New and Complete Program of 
Effective Aid to Lawyers That You Need 
and That Will Do a Job for You and 
Your Office 











Created by the Section of Municipal Law 


American Bar Association 





MUNICIPAL LAW SURVEY 
A Monthly 


AMERICAN MUNICIPAL LAW REVIEW 
A Quarterly 





SUBSCRIBE NOW—DO NOT MiSS AN ISSUE 





The SURVEY brings every month a 
comprehensive combination and re- 
view of case law and other up to the 
minute information presenting a 
complete picture of current legal 
developments in municipal law. A 
special section will be devoted to the 
material pertaining to the impact of 
war on local government. The 
REVIEW brings a quarterly journal 
of authoritative articles and dis- 
cussions of today’s problems and 
results of current municipal legal 
research. 











SEND YOUR CHECK TODAY 


[] American Municipal Law Review 
and the Municipal Law Survey, 


$12.00 


es 6+ es + 6 we & 


[] American Municipal Law Review, 
ee Oe ee kb. et 6.00 


American Bar Association 
1140 N. Dearborn Street 
Chicago, Illinois 
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on the shores of beautiful Lake 


The Drake... 


N 





Michigan... offers every most desired convenience 








to the visitor in Chicago. It’s close to everything of 


~~ 






most general interest...shopping centers, theatres, 





movies, smart night clubs, ball parks, exhibition 





$GOOQOQEIiEEG 


centers, and sport and convention stadiums. Fast 






WO 


transportation to all parts of Chicago and suburbs. 





Splendid guest accommodations. Quiet, congenial 













surroundings. Excellent food and refreshments. Y 
Superb entertainment and dancing in the Drake’s Y 
5 Y 





exotic Camellia House. Away from the noise and Y 
: : 






congestion of the Chicago Loop—yet, only 5 min- yy 
YY 






utes from Downtown. 


A. 8S. KIRKEBY, Managing Director 
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lake Shore Drive at Michigan Avenue 


CHICAGO 
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Cantider This Heritage 


Some men aspire to leave vast estates in money or property holdings. 


Others would build great reputations that they might be remembered. 


Thomas Scott, noted 16th century writer, had his own ideas. 


“A man cannot leave a better legacy to the world,”’ he said, “than a 


well educated family."’ 


Through wise programming of his life insurance, any family breadwinner 
may provide funds for the education of his children—money that will be 
available when they are ready for college—even if he himself fails to 


survive them. 


The 


Iusuranre 


rudential 


Company of America 


Home Office, Newark, N. J. 

















Salvage-for- Victory 


America’s war factories need— 


® WASTE PAPER 
® OLD RAGS 

@ SCRAP METAL 
® OLD RUBBER 


A thorough search of your vaults and storage rooms 
will unearth much waste which can be used to good 
advantage in the war effort. Surplus copies of printed 
briefs, documents, loose leaf services, books and records 
will amount to hundreds of pounds of usable waste 
paper. Old binders will produce needed scrap metal. 

Why not “clean house?” 


Write Your Local Committee 


General Salvage Section 
WAR PRODUCTION BOARD 
WASHINGTON, D. C. 


DO YOU REALIZE— 


that a lawyer nowadays can earn a fee by 
knowing something about the International 
Law of War as applied in U.S. Statutes, 
Executive Orders, etc.? 


Read the story, “Little Man Running 
Around,” in Time Magazine, March 
30, about the business man who 
wasted two months at Washington 
through not consulting a lawyer who 
had read 


PART II—Dean John H. Wigmore’s 
Guide to American International Law 
for American Practitioners— 
Price $1.00 


Send check now to 
Section of International and Comparative Law 


American Bar Association 
1140 North Dearborn Street 
Chicago, Illinois 
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The Courts 


have the Final Sa 











as to the meaning of every word or phrase that you put 


into a Contract, Lease, Will or other legal papers drawn for 





your clients — also of any papers a client brings into your 





office for interpretation. 






What the Courts have said 












concerning every word or phrase that has been the subject 


of dispute can now be quickly ascertained by you — thru a 





single publication — that has set a record for its every-day 





utility in the law office — 






Words and Phrases 


Permanent Edition 







The ‘‘One-Minute’’ Method for Finding that Elusive Case in Point ! 







Write for full particulars including sample pages 







ST. PAUL, MINN. 







WEST PUBLISHING CO. 
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American Law Institute 


Meeting 


Twentieth Annual Meeting 


T: 1E 
»f The 


will be held at Philadelphia, Penn- 


American Law Institute 


sylvania, on Tuesday, Wednesday, 
Thursday and Friday, May 12, 13, 
14 and 15, 1942. The Bellevue-Strat- 
ford Hotel is headquarters for the 
meeting and all sessions will be held 
there. The Annual Dinner will be 
held on Thursday evening at seven- 


thirty o’clock in the Ball Room. 


\t a meeting held February 24-27, 
1942, the tentatively ap- 
proved and transmitted to the mem- 
bers of the Institute the following 


Council 


drafts for consideration at this 
meeting: 

Code of Rules of Evidence, Pro- 
posed Final Draft 

Restatement of Judgments, Pro- 


posed Final Drafts 


Restatement of Property, Tenta- 
Draft No. 13 


Live 

Che Proposed Final Drafts are 
submitted with a view to their adop- 
tion for official publication. 


Che Tentative Draft is submitted 
with a view to receiving criticisms 
and suggestions for its improvement. 


\ meeting of the Board of Gover- 
nors of the American Bar Association 
will be held on Wednesday, May 13, 


at the Bellevue-Stratford Hotel. 


Conference on 


Aid to War Effort 


LANS for moving forward speed- 
ily with the program adopted by 
he House of Delegates at its March 
meeting to assist in the nation’s war 
cflort were completed at a conference 
held in Chicago on April 20. Presi- 
nt Walter P. Armstrong called to 


conference 


representatives of 


iAY, 


1942 VoL. 28 








CURRENT EVENTS 


those sections and committees of the 
whose relate 
most directly to war work. Organiza- 
tion of the entire program under the 
direction and guidance of the Com- 
mittee on Coordination and Direc- 
tion of the War Effort was agreed 
upon and many valuable suggestions 
as to specific activities resulted from 


Association activities 


the discussion. 


Those in attendance, in addition 
to the President, were: George M. 
Morris, member of the Committee on 
Coordination and Direction of War 
Effort; Robert G. Storey, Chairman 
of the Committee on Civilian De- 
fense; Tappan Gregory, Acting 
Chairman of the Committee on War 
Work; Zechariah Chafee, Jr., mem- 
ber of the Special Committee on Bill 
of Rights; David E. Grant, Chairman 
of the Section of International and 
Comparative Law; Philip H. Lewis, 
Chairman of the Junior Bar Confer- 
ence and member of the Special 
Committee on Improving the Ad- 
ministration of Justice; Willett N. 
Gorham, Director of the Public In- 
formation Program of the Junior 
Bar Conference; Philip J. Wickser 
and Sylvester C. Smith, Jr., of the 
Board of Governors; Olive G. Ricker, 
Executive Secretary, and Joseph D. 
Stecher, Assistant Secretary. 

Lieutenant Franklin Kreml, repre- 
senting the International Association 
of Chiefs of Police, also appeared 
before the conference and discussed 
briefly the program of cooperation 
that and the 
American Bar Association. 


between Association 


Committee on Soldiers’ 
and Sailors’ 
Civil Relief Act 


COMMITTEE on Amendments 
A to the Soldiers’ and Sailors’ Civ- 
il Relief Act has been appointed by 








President 


Armstrong, pursuant to 
authorization by the Board of Gov- 
The 


are: 


ernors at the mid-year meeting. 
members of the committee 
Tappan Gregory, Chicago, Chair- 
man; George Maurice Morris, Wash- 
ington, D. C.; Joseph W. Henderson, 
Philadelphia; Albert E. Jenner, Chi- 
cago; and Robert T. Barton, Rich- 
mond, Virginia. 


In addition to the members of the 
committee, the following have been 
appointed as advisers: Louis Fabri- 
cant, Counsel, New York Legal Aid 
Society, New York City; Joseph G. 
Myerson, Counsel, Commercial Trust 
Company, New York City; Carl 
McFarland, Chairman of the Special 
Committee on Administrative Law; 
Washington, D. C.; John F. Handy, 
Secretary of the Section of Insurance 
Law, Springfield, Massachusetts; and 
Charles F. Lyman, member of coun- 
cil of Section of Real 
Probate and Trust Law, New Haven, 
Connecticut. 


Property, 


Kansas City Meeting 


HE fifth 
sponsored by the Section of Bar 


regional meeting 
Organization Activities of the Amer- 
ican Bar Association held at 
Kansas City, Missouri, April 18, 
1942. The participating states were 
Missouri, Kansas, and Ne- 
braska. In addition to the participa- 
tion of the Junior Bar Conference, 


was 


lowa 


the meeting included the breakfast of 
the special Committee on Improving 
the Administration of Justice and the 
discussion of the relationship of the 
Bar to the war effort. The breakfast 
was presided over by Hon. Merrill 
E. Otis, Judge of the United States 
District Court of Missouri. 

The morning meeting, presided 
over by William Doll of Milwaukee, 
Wisconsin, Vice Chairman of the Sec- 
tion of Bar Organization Activities, 
was addressed by President Walter 
P. Armstrong who explained the 





315 














enlarged program to mobilize the 
bar of the nation in the war effort. 
John F. Rhodes, President of the 
Missouri Bar Association, and a 
member of the Committee on War 
Work, discussed the responsibility of 
lawyers and the detailed work of the 
The 
concluded with an 
Charles H. Lerch of Chicago, Illinois, 
former Secretary of the Committee 


on Bill of Rights. 


committee. morning session 


address by 


At the luncheon meeting, presided 
over by Mr. Rhodes, Jacob M. Lash- 
ly of St. Louis, Missouri, speaking 
for the Committee on Improving the 
Administration of Justice, delivered 
a stirring address on ‘““The Organized 


Bar’s Contribution to the Was 
Effort.” 
The afternoon was devoted to 


sar Confer- 
Bar Or- 


Junior 


meetings of the Junior 
ence and of the Section of 
Activities. The 
Bar Conference was presided over by 
John W. Oliver of Kansas City, 
Missouri, Councilman for the Eighth 
Mr. Phillip H. Lewis of 


‘Topeka, Kansas, was also in attend- 


ganization 


Circuit. 


ance. 


The Section of Bar Organization 
Activities was presided over by Mr. 
Doll, and had presented to it the 
demonstration of a “How Program.” 


The “How 
nated by the Illinois State Bar Or- 


Programs” were origi 
ganization, having as their purpos¢ 
the dramatization of various phases 
of the law practice. They are an in- 
teresting and effective departure from 
the formal papers and speeches for- 
merly given to lawyers. This program 
was participated in by Emerson 
R. Lewis and Rollin B. Mansfield of 
the Chicago Bar, who demonstrated 
“How to Draft a Will with 
The 
activities of the four states was led 
by George H. 
Nebraska, J. 
Kansas City, Missouri, H. H. Stipp of 
Des Moines, Iowa and Robert Clark 
of Topeka, Kansas. L. M. Cum 
mings, Secretary, and Joseph E. Nel- 


Trust 
Provisions.” discussion of 
Turner, Lincoln, 
Francis O'Sullivan of 


son, President of the Utah Bar, who 
were so impressed with the regional 


meeting held at Colorado last yea 
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CURRENT EVENTS 


that they did not want to miss this 
one, also participated in the dis- 


cussion. 


In the evening a dinner in honor 
of President Armstrong was 
sored by the Lawyers Association of 
Kansas City, Kansas City Bar Associa- 
tion and Wyandotte County (Kan- 
Hon. B. L. 


President 


spon- 


sas) Bar Association. 
Sheridan, Paola, Kansas, 
of the Kansas’ Bar 


presided at the banquet, at which 


Association, 


time the principal address was 


delivered by President Armstrong. 
[hese regional meetings are 
making it possible for the American 
Bar Association to bring its activities 
and program forcefully to the atten- 
tion of lawyers who are not mem- 
bers and who never observe its work. 


The Missouri committees in charge 
were headed by Judge Otis, Albert 
L. Reeves, Jr. and William B. Bos- 
tian, all of Kansas City. 


Hearings before the 
Senate Committee 


on Patents 


Y authorization of the Board of 
B Governors, the Section of Patent, 
Trade-Mark and Copyright Law was 
represented by Jennings Bailey, Jr., 
of Washington, D. C., Chairman of 
the Section’s Committee on Legisla- 
tion, at the hearings before the Sen- 
ate Committee on Patents, which be- 
gan on April 13. These hearings are 
developing the facts pertinent to the 
need for legislation to give the Gov- 
ernment ready access to the full use 
of all patents and processes which 
will aid our conduct of the war. 


The Board of Governors adopted 
the recommendation of the Section 
that the Association “disapproves of 
S. 2303, as 
present state of the law relating to 


unnecessary 


the rights of the government to se- 
cure the benefits of patented inven 
tions during the war and in the in- 
terest of the war effort; and as not 








under the 


being limited, in its effect, to th 
emergency created by existing hos 
tilities.” 

It further approved a recommenda 


tion that “the American Bar Asso- 


ciation approves in principle H. R 
6852, insofar as said bill provides 
means whereby patents and patent 
licenses may be licensed by the gov 
ernmental authorities for the dura 
tion of the war and in the interest of 


the war effort.” 


Civilian Defense 
Committee 


OBERT G. STOREY, of Dallas, 

Texas, has been appointed chair- 
man of the Committee on Civilian 
Defense, which was authorized by the 
House of Delegates at its mid-yeai 
meeting in March. The other mem- 
bers of the committee are: Milo J. 
Warner, Toledo, Ohio; E. Smythe 
Gambrell, Atlanta, Georgia; and 
Captain Donald S. Leonard, Detroit, 
Michigan. 


This committee will serve in the 
field of civilian defense and related 
shall be directed by the 


Coordination and 


areas, as 
Committee for 
Direction of War Effort. 


Second War Powers Act 


ANY of the problems as to the 

Government's emergency pow- 
ers, which lately have bothered Con- 
gress and the public may have been 
solved by enactment of the Second 
War Powers Bill which became Pub- 
lic Act No. 507. Most of its 
provisions or titles are in the form 
of amendments to existing statutes. 
Twelve of the titles will expire two 
years from next December 3lst, un- 
less Congress or the President should 
determine upon an earlie1 expiration 
date. The First War Powers Act ol 
1941 became effective December 18th 


of that year. 
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THE YOUTH CORRECTION AUTHORITY ACT 
PROGRESS OR MENACE? 
By JEROME HALL 


Professor of Law, Indiana University Law School 


HE Youth Correction 
replace punishment by rehabilitation, to substitute 


Authority Act! purports to 


‘scientific knowledge”’ for traditional and “logically 
nsound” methods, and most important, to contribute 
tively to solution of the serious problem of criminal 
youth. If this proposed law can materially diminish 
criminality in American youth, it is progress of the first 
magnitude. For who has not been filled with deep 
concern at the spectacle of wayward youth, unconscious 
{ its great potentialities? Who has not sometime been 
aught by remorse at the sight of disconsolate parents 
broken homes? When it is considered, moreover, 

t these almost countless boys who violate the criminal 
are in large measure the products of ill-fortune, of 

ct and malnutrition, it is certain that all thoughtful 
rsons would gladly further any effort to provide 
ine treatment of these children in the institutions 

hat incarcerate them. None would hesitate at the cost, 
irom training them, fitting them for useful vocational 
service, for fruitful membership in the community of 


iw-abiding citizens 


Act Is Sound in Purpose 


Let it, therefore, be clear from the outset that the 
avowed purpose of the Youth Correction Authority Act 
s highly desirable; as to that there can be no dispute. 
By like token, however, the desirability of the avowed 
ls do not have the remotest connection with the basic 
stion that legislators must decide, namely, does this 
ticular proposed Act provide the best means of 
ining these ends? Because of the dramatization of 
plight of Wayward Youth and the emphasis given 
sin the Introduction to the Act, one must be careful 
sentiment and devotion to the objective cloud his 
ieful appraisal of the means and methods provided 
this Act. For, unfortunately, the beneficent ends so 
leheartedly desired, are not to be had for the mere 
isking, nor for the wishing or wishful thinking, nor by 
igitation which confuses ends with means. Quite apart 
im the rigorous limitations on what can be done by 
legal system o1 procedure is the inescapable fact 

it actual reform depends on knowledge; and knowl- 
ge in this field is difficult and elusive. It depends on 
preciation that much more is involved even than 
iminal youth. There is the community; there are the 
sic safeguards embodied in our constitutions and in 


legal system, that now protect each individual from 
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oppression—especially by officials clothed with the over- 
whelming powers of the State. A new law enunciates a 
new social policy that has many ramifications; if it is 
wise, it builds on awareness of the total significance of 
the proposal. 


Act Is Ill-Conceived 


It is the considered conclusion of this writer that the 
proposed Youth Correction Authority Act is ill-con- 
ceived, that it is based on erroneous opinions of penology, 
that it menaces democratic American legal institutions, 
especially the judiciary and the legal safeguards of the 
individual, and that the ends sought can be achieved 
in other ways that do not endanger basic values cher- 
ished in this country. Let us briefly consider the prin- 
cipal reasons in support of this view. 

What are the chief provisions of the Youth Correction 
Authority Act? The Act provides for the appointment 
by the governor of a board of three persons, rather 
ominously designated the “Authority”. It provides that 
in all cases where persons under 21 have been convicted 
of a crime, if the statutory penalty for the offense is 
death, death or life imprisonment, or life imprisonment, 
the judge sentences, as at present. So, too, at the oppo- 
site extreme, if the penalty is not more than 30 days or a 
fine, the judge sentences, except in the case of a previous 
record, in which event the judge may commit to the Au- 
thority. If the penalty is death or imprisonment less 
than life, or life or a lesser period, or death or life or 
lesser period, or if it is more than 30 days or a fine, the 
judge may commit to the Authority. If the penalty is 
imprisonment for a period less than life, the judge can- 
not sentence or place on probation but must commit to 
the Authority. After ordering commitment, the court 
loses power to suspend its execution. 

The Authority is given power “to make and enforce 
all rules appropriate to the proper accomplishment of 
its functions,” but it is not given control “over existing 
facilities, institutions or agencies” nor are these re- 
quired “‘to serve the Authority inconsistently with their 
functions.” The Authority is to examine committed 
persons periodically and to establish agencies and em- 


ploy persons to that end. It is empowered to retain 


custody of all persons committed to it “so long as in its 
judgment such control is necessary for the protection of 
the public?.” The Authority is given extensive powers 
to release any person under supervision and upon its 
own conditions, to reconfine released persons, and to 
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revoke and modify its discharge orders. There are va- 
rious subordinate provisions concerning the organiza- 
tion, functions and powers of the Authority. 


Punishment and Rehabilitation 


Several central problems result. First is the avowed 
aim of the Act “to substitute for retributive punishment 
methods of training and treatment directed toward cor- 
rection and rehabilitation.” What is one to say to this 
declaration? Are we simply to guess at the draftsman’s 
understanding of these terms—that are nowhere defined 
in the Act? Are we to assume that the Act is designed 
actually to effect this purpose? May it not be, on the 
contrary, that lurking behind the above euphemistic 
terms and avowals, are dangers and evils far greater than 
any now existing? Punishment is one of the oldest words 
in any language; it was debated among the Greeks; it 
occurs frequently in the Bible and in all religious litera- 
ture; the medieval scholastics weighed its meanings; it 
is inseparable from the eternal problem of good and 
evil. Obviously this is not the place for discussion of 
the meaning of so extensive a term; we must merely 
note that punishment has always designated the un- 
pleasant, the evil consequence of wrongdoing. We may 
accept the pragmatic test that punishment is the delib- 
erate infliction of unpleasant consequences by state ofh- 
cials after conviction for crime. Now in any particular 
instances, who is to judge whether the “treatment” im- 
posed by the Authority is punishment or not? The 
best test would presumably be that of the offenders 
themselves, yet there is no evidence that their views 
have been consulted or considered. But one may draw 
upon experience, reading, informed imagination and 
introspection. The Act provides for incarceration in 
most generous allotments. Where is the normal human 
being who does not regard confinement in an institu- 
tion, enforced absence from social intercourse, from 
family, friends and the day-to-day normal routine, as 
anything but evil and undesirable? Even children in 
juvenile detention homes of the most enlightened super- 
vision frequently escape and make constant efforts to es- 
cape; they write plaintive letters to parents and others to 
effect their release. The human spirit cries out for free- 
dom, for normal intercourse with its fellows, and those 
who have violated the laws are fortunately no different 
in this regard. But the Act goes farther than present 
laws and traditional standards of punishment. By sub- 
stituting the standard of reformation for that of justice, 
it prolongs incarceration far beyond any limits fixed 
by present laws. A petty offender may be imprisoned 
for years if the Authority does not know he has re- 
formed or if any other reasons deter it from acknowl- 
edging that he has reformed. Indeed, and worst of all, 
it may in such circumstances, subject only to a vague, 
ill-conceived appeal to a court, incarcerate a petty 
wrongdoer to the very end of his natural life if, in its 
special wisdom, it believes this necessary for the pro- 
tection of the public. One would need to revert to 
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long forgotten barbarism to find a law equalling the 
potential brutality of Section 13, (2) (i), which provides 
for the commitment of youths convicted of crimes 
punishable by fine or imprisonment for less than 30 
days if the youth has previously been convicted of any 
“violation of law’, which provision, combined with 
Section 29 would permit the incarceration of such youths 
for the balance of their lives if the “treatment experts 
decided they had not reformed. What happens then 
to the avowed aim of abolishing “retributive punish 
ment’? In any case of enforced incarceration in a penal 
institution, is it not the sheerest pretense to assert that 
no punishment is imposed? In all cases where the term 
of imprisonment extends beyond customary periods, 
will it not be regarded as severe punishment? And in 
cases of extremely long incarcerations for relatively 
minor offenses, which must indubitably be expected 
in substantial numbers, such punishment will be cruel 
and unusual, if these terms have any contemporary 


significance whatever. 


Punishment as a Therapeutic 


Ihere is the theoretical possibility, to be sure, that 
in some remote time, the bitter brew of compulsory in 
carceration will be sweetened by treatment so humane 
as to relegate certain present methods to a dark age 
of barbarism. Is such a vision presently feasible? And, 
if so, would it abolish punishment completely? We may 
pass over economic problems as to cost and availability 
of competent staffs. We may minimize the revolt of 
economically submerged classes of persons who seé 
criminal offenders supplied with better food, sheltei 
and vocational training than their industry and obedi- 
ence to the laws can provide for them and their children 
We may ignore the fact that the proposed Act pre- 
scribes that there shall be no interference with existing 
penal institutions, that these shall not be required “to 
serve the Authority inconsistently with their functions” 

which suggests that the State is to maintain side by 
side, Opposing institutions, that its right hand shall 
deliberately be undoing what is being done by its left 
There remains the inescapable fact of compulsion, of 
involuntary incarceration and imposed training. So 
long as human beings cherish the right of autonomy, 
so long as the human spirit treasures freedom, any) 
such scheme, even in its most promising aspect imagin- 
able, is illusory and degrading. It offers no more than 
benevolent dictatorship. 

There is the further difficulty, moreover, that the 
above rigorous dichotomy of rehabilitation versus pun- 
ishment reflects a basic penological error. The assump- 
tion is that punishment serves no useful purpose, that 
it is barbaric, a vestige of the old lust for vengeance. 
We need to note that the comments on and annotations 
to the Youth Correction Authority Act do not establish 
the failure of punishment to function as a substantial 
deterrent. In addition, the Act indulges in the un- 
founded assumption that punishment has no place in 
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rehabilitation. But it is a matter of common knowledge 
that punishment, soundly conceived and temperately 
applied, is a therapeutic agency of first importance. The 
best of our prison administrators, who ought to know 

inyone does, hold to this view. Cruelty must be 
eschewed; it is prohibited by our constitutions without 
exception. But to confuse punishment with cruelty 
| to pretend that such an Act as this abolishes punish- 
nt can only weaken existing resources conducive to 
iintenance and building of morale. 


Limiting the Court’s Discretion 


[he second major issue concerns the redistribution of 
wer—specifically, the curtailment of the judges’ power 
ntence or place on probation and the grant of this 
without limit to the Authority appointed by the gov- 
rn As to the number of cases involved, we have 
nly to note that exce pt for the two far and narrow ex- 
nes in criminal behavior, the judge must commit 
to the Authority. If the penalty is for any period less 
than imprisonment for life (but more than 30 days) the 
ize must commit to the Authority. Even a cursory 
glance at the statutes of any state reveals that this range 
sentences includes most of the major crimes. It in- 
s the vast majority of crimes against property, 
except the most serious crimes against the person, 
d an enormous array of other types of offense. Much 
ore important, criminal statistics demonstrate that, 
mitting the pettiest misdemeanors, the vast majority 
offenders come within the above areas in which the 
uurt may not sentence, where it is mandatory to com- 
to the Authority. The practical effects of the re- 
sulting radical curtailment in judicial functions and of 
grant of such enormous powers to an appointed 
board should be evident. The proposed Act strikes at 
heart of existing penal legislation. It removes the 
resent maximum limits set by statute and makes this 
itter for the discretion of the Authority. 
Let us consider these matters briefly. First as to the 
idicial office and function. Is there any doubt that in 
vast majority of criminal cases (excepting the pet- 
misdemeanors) the judge will be reduced to the 
status of a clerk to enter pleas of guilty, or in the 
minority of contested cases, to that of an umpire of the 
The hypothesis is that judges lack the 


isdom to fix the limits of a sentence within the bounds 
t } 


gal contest? 


’y Statute; that there is a type of knowledge available 
» the Authority that judges do not have and cannot 
quire, that this lack of knowledge is so great as to 
nder it unwise to permit the judge to fix even the 
tial sentence. For, it must be remembered, evalua- 
tion of the Youth Correction Authority Act must be 
ide in light of existing parole practices; it will not 
‘o simply to argue against a non-existing rigid system 
once-fixed-permanently-unchangeable judicial sen- 
nces imposed on the basis of cursory acquaintance with 
accused in the court-room. We know that, in fact, 
judges’ sentences are not final; they are modified 
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by parole boards in light of all available data and study 
of each individual. The judge’s sentence is simply the 
initial judgment as to deserts and potentiality for 
reformation. 

Admittedly, judicial functions are not presently dis- 
charged as well as they might be; the manner of select- 
ing judges, keeping them informed, specializing their 
work, making available all relevant data—these need 
implementation. But we know, also, that there are 
innumerable judges who have grown wise and experi- 
enced in the trial of criminal cases. They are to be 
shorn of their powers. We know that most judges by 
virtue of their training and their work, have an appreci- 
ation of the social values involved. We know that the 
imposition of sentences by judges is a traditional func- 
tion, for the most part conscientiously exercised, that 
it is an integral characteristic of the judicial office and 
a valuable symbol of law enforcement. It is to be 
handed over to an Authority appointed by a governor. 
It need not include any lawyer. It need include only 
those in the favor of the governor, without intervention 
or participation by any recognized association of com- 
petent professional persons. The possibility of corrup- 
tion and fraud may not be so serious as that of 
incompetence and imposition, though in many states, 
control of the penal institutions by the governor is 
hardly an insignificant affair. The answer may not be 
that there is incompetence now. Rather the question 
is how can we secure the greatest competence available 
for such work. We know what we have in the judiciary 
—both as actual, and as potential candidates for, en- 
lightened administrators of the criminal law especially 
if greater facilities for securing information are made 
available to them. But even more, we know that now 
we have the protection of the statutory law, we know 
that beyond the stipulated limits, no judge or Authority, 
no matter how venal or stupid, may go in deprivation 
of even a convict's liberty. All this is to be swept aside 
by the suggested “modern methods.” The opinion of 
the Authority that a prisoner has “reformed” and can 
be released “without danger to the public” is to be 
substituted for the legal safeguards. 


Control by Courts Inadequate 


It will be noted that the proposed Act makes provi- 
sion for judicial sanction of the Authority's decision 
to retain custody of prisoners; but the provision is in- 
consistent with the Act as a whole, and it is insufficient in 
any event. Anyone cognizant with the literature advo- 
cating Treatment Tribunals will recognize their identity 
with the proposed Authority. He will be familiar with 
the thesis that judges are ill-equipped by training to 
impose sentences, that this requires expert knowledge. 
He will see the affinity in other regards of the positivistic 
philosophy of penal law. If there is any case whatever 
for a treatment Authority it must rest on its possession 
of expert knowledge and on the judge’s lack of such 
knowledge to the point of unfitting him for determining 
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even initial sentences modifiable later by parole boards. 
The consequent inconsistency, if not insincerity, of 
calling upon this self-same individual, the judge, to 
approve the Authority’s order for further incarceration 
because “the discharge of the person would be danger- 
ous to the public because of his mental or physical 
deficiency, disorder, or abnormality, or because of his 
lack of improvement under corrective training and treat- 
ment*” is plainly evident. If the judge with the aid 
of a jury or a group of experts is incompetent to impose 
an initial modifiable sentence within bounds set by 
statute, how can he alone or with such help, give a com- 
petent judgment on the vital issue of further incarcera- 
tion? If he has the ability to form an intelligent 
judgment of the psychiatric, social and other data pre- 
sented by the Authority seeking to exercise its broadest 
grant of power, then why can he not impose the initial 
sentence which has far less effect on the liberty of con- 
victed persons? But assuming that a plausible explana- 
tion can be given of such appeal to the courts, the 
remedy is still utterly inadequate to protect existing 
rights. For in the American tradition protection must 
be against possible abuse by any official, boards and 
courts alike. Such protection may be assured if pre- 
scribed in the laws that limit the conduct of all officials. 
What safeguard is provided by the unchecked discretion 
of any person on the boundless issue, the most intricate 
of all problems—whether a particular human being is 
“a publig danger,” or whether there is a “lack of im- 
provement under corrective training and treatment’? 
If we indulge in the heartless fantasy that we and ours 
shall always be in the seats of power, never to be caught 
in the toils of such a relentless apparatus of justice, we 
may shut our eyes to the eradication of all definite 
known controls of official conduct. In the alternative, 
and on any view of the significance of the relevant 
political history, we insist that judge as well as Authority 


be limited by law‘. 


The Rights of the Individual 


Where has the like of such a law been enacted? In 
the totalitarian countries, we have seen tyrants pounce 
first of all upon the machinery of the criminal law and 
smash all semblance of the individual's protection 
against his rulers. Surely no one deliberately seeks to 
further such despotism, but is the elimination of pre- 
scribed maximum sentences compensated by mere 
assurance of good-will? The insight of the common 
lawyer on such vital issues reflects the informed knowl- 
edge of western civilization. In the choice of alterna- 
tives, he knows the value of legal control of official 
conduct, most especially when the personal rights of 
weak individuals are at stake. Even if it be conceded, 
as we freely do concede, that most judges and authorities 
may be conscientious, intelligent and best-intentioned, 
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this does not diminish in slightest measure, the gravity 
of the issues or the need for control by law. The 
assertion is made that an analogy exists in recent legisla. 
tion providing for the incarceration of psychopathic 
sex Offenders until “they have fully and permanently 
recovered from such psychopathy®”’; and also in the 
juvenile court laws. As to the latter, the maximum 
periods of confinement are prescribed by statute. As 
to the former, it is surprising to learn that the avowed 
proponents of reformation, the uncompromising Critics 
of punishment, place their uncritical approval upon 
such legislation. Even if such indefinite incarceration 
of a handful of sex offenders is justifiable, does that 
provide even a remote analogy for like treatment of 
the vast majority of offenders? Every relevant scientifi 
contribution as well as every humane impulse indicates 
that these offenders are normal human beings who do 
not differ essentially from the vast majority of their 
fellow citizens. Much is made of the success of the 
English Borstal reformatories, but it is noteworthy that 
we are given no citation of any English statute which 
removes all legal limits and empowers a board to decid 
that offenders are permanently incorrigible and to con- 
fine them permanently, regardless of the gravity of the 
crime committed, or whether the offender is an habitual 


criminal or is mentally diseased. 


Does Science Afford the Answer? 


This brings us to the final major issue that has been 
suggested above, but which needs explicit recognition. 
In a basic sense, it is the crucial question that underlies 
the entire proposal. It may be stated broadly as the 
claims of science against those of justice. For the best 
possible claim that can be made for the Youth Correc- 
tion Authority Act is that of rehabilitation to be effected 
by scientific methods. But there are two basic reasons 
for rejecting such claims. Even if penology were an 
established science, it would still be desirable to check 
its application. No one is more scientific in the elimina- 
tion of those he regards as offenders than the modern 
tyrant. But the methods of the laboratory are so remote 
from those used in American penal institutions as to 
make their designation as “science” purely honorific. 
Science suggests complete liquidation of offenders, of 
the weak and the deformed; but we do not apply such 
ruthless dictates. Science suggests all sorts of experi- 
mentation, but even the most hardened of prison offi ials 
does not regard the human beings in his charge as mere 
chemicals in a test-tube. We know that when an habitual 
petty offender is released from the penitentiary, there is 
no small likelihood that he will revert to his former! 
criminality. Shall we therefore scientifically terminate 
his anti-social existence permanently, or shall we banish 
him from the community for the rest of his days‘ 
Hitherto we have recognized the danger to the group 





$. Official Draft, section 34, 2. Writer’s italics. 
4. The writer has discussed this in detail in Nulla Poena Sine 
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but we have preferred to accept it rather than adopt 
cruel alternative of science. We have preferred to 
lieve that if our prison administration has been wise 
d humane, the spark of remorse, of realization of his 
ior anti-social conduct, of reformation, may have been 
ndled; we have taken our chances accordingly. Thus 
nerally we invoke the ethical principles of our civili- 
tion as embodied in established legal principles to 
iit the unmitigated application of science to human 
ations. 
But, secondly, as a matter of informed judgment, 
nology is far from being an established science. Hence 
proposed limitations on the judiciary on the ground 
it judges do not or cannot understand this “science” 
are no less presumptuous than the suggestion that the 
\uthority would consist of experts endowed with knowl- 
of a particularly difficult discipline. If penology is 
cience, what are its principles, what are the theories 
| hypotheses that are hidden from the view of in- 
What 


the difficulties that cannot be grasped by a competent 


ested, intelligent and experienced persons? 


erson of sound legal training in daily contact with 
any offenders? What are the intricacies that evade in- 
ligent administrators and parole boards? 
\ssuredly, 


nders, that all do not have. 


prison 


there is knowledge of reformation of 
It is the outgrowth of 
uight and observation, experience with offenders, 
indly interest in human beings. Undoubtedly it is a 
ir guess that many judges are penologists by any 
riteria that will bear analysis; no reason appears why 
Lost them cannot be informed in this regard—at 
ast to the extent of deciding the initial limits of a 
What does the 


gard that is not now and cannot be further supplied 


ntence. proposed law offer in this 


intelligent prison administrators in contact with 
prisoners and acting in conjunction with competent 
irole boards that supplement the judges’ initial in- 
sht? But the major consideration is that the limits 
all available penological knowledge are enormous. 
implication that any Authority can be appointed 
will possess scientific knowledge enabling it to 
form any particular offenders or that the Authority 
have scientific knowledge that any particular of- 
ler is incorrigible and must be permanently impris- 
d to protect the public simply cannot be established. 
t such are the extravagant claims of the proposed Act. 
is especially difficult for specialists to confess that 
eir knowledge is rigorously limited, that it consists 
stly in insights gleaned through experience that can- 
1 be transmitted by exposition. Yet recognition of 
severe limitations on penological knowledge is of 
iramount importance in any self-governing commu- 
ty. We must realize fully that no man or group of men 
n plumb the human spirit, learn the precise nature of 
most of all, know whether or not 


In light of available 


weaknesses, o1 
habilitation has been effected. 
knowledge, no man o1 group of men may dare to pro- 


nounce any human being as utterly incorrigible, as 
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condemned to life-long incarceration on the guess that 
he never can be other than a public danger. 


Improvements Already Available 

If there is any progress in the proposed Act it surely 
is not to be found in the elimination of safeguards 
against abuse provided in existing penal statutes, nor 
in the radical curtailment of judicial functions and 
concomitant corresponding increase in the powers of 
an Authority. If there is progress here it can only be 
in improved methods of administering penal institu- 
tions, in improved treatment of offenders. But it is 
admitted that many prison administrators are competent 
penologists, that they use modern methods, that they 
concentrate on rehabilitation®. These modern, progres- 
sive methods can be further advanced within the limits 
of existing minima-maxima sentences. There is nothing 
in the present extent of judicial power based on such 
indeterminate sentence that bars vast improvement in 
the administration of penal institutions, or in the exer- 
cise of the judicial office itself. There is nothing in 
existing provisions for parole that prevents the appoint- 
ment of competent penologists on parole boards. It is 
against such a background of the best existing practices 
that the proponents of this law must justify radical 
curtailment of judicial functions, elimination of legal 
safeguards against official abuse of basic rights, and 
concentration of great power in an Authority. 


6. Official Draft, xi. 


Supreme Court Receives New Portrait 


Aros rRAIT of 
Justice Henry 
Baldwin, painted by 
Thomas Sully, was 


presented to the Su- 
preme Court of the 


United States on 
February 16 by the 

Trustees of the Bar 

of the District of 

Columbia. The 

presentation was 

made by the Honor 

able Charles Fahy, 

Solicitor General of 

the United States, 

who delivered a 

glowing tribute to 

the former Associ- 

ate Justice of the 

Supreme Court of 

the United States, 

who served for four 

teen years in this 

capacity. Chief Jus- 

tice Harlan Fiske 

Stone accepted the 

portrait expressing for the Court its appreciation for “this very 
real support to the maintenance of the traditions of the great 
institution which we all serve and cherish.” 

Ihe Trustees of the Bar of the District of Columbia, repre 
senting not only the Bar Association of the District of Columbia, 
but the Federal Bar, the Women’s Bar, the Patent Bar and some 
local practitioners who are not members of any bar association, 
presented to the Supreme Court of the United States a bust of 
Mr. Justice Oliver Wendell Holmes by Konenkov about two years 
ago. Both gifts were purchased from a surplus fund which re- 
mained after the entertainment of the American Bar Association 
in 1932 by the various associations which the Trustees represent. 
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N WRITING his article, ““The Youth Correction Au- 
| thority Act—Progress or Menace?’’, Professor Jerome 

Hall, of Indiana University Law School, has done 
the public and the American Law Institute a sub- 
stantial service. He has helped to focus attention on 
the pressing problem of the administration of criminal 
justice. He has provided the key of disagreement essen- 
tial to open the door of understanding. He has, in- 
cidentally, given timely expression to the perennial 
necessity for guarding the rights of the individual 
against invasion by the State, whether in the guise of 
Aryan dictators or “scientific principles”. 

Two of the three major objections to the Model 
Youth Correction Authority Act voiced by Professor 
Hall are aimed at the provision for indefinite retention 
of an incorrigible prisoner and at the provisions for 
limiting the sentencing power of the court. In California, 
the only state in which a Youth Correction Authority 
Act has as yet been adopted, neither of the provisions 
to which Professor Hall objects was included. Under 
the California Act no individual can be detained longer 
than the maximum sentence now written in the statutes 
for the crime for which he was convicted. Also, the 
powers of probation, of committing to jail up to ninety 
days and of sentencing to life imprisonment or capital 
punishment are left with the court. 

Thus, the sponsors who drafted the Youth Correc- 
tion Authority Act in California have eliminated the 
major grounds for Professor Hall’s criticism. The Amer- 
ican Law Institute did not, because of the modifications, 
disown the modified California Act. It expects each 
state to adapt the Act to its own needs and conditions. 
That is why it submitted a “Model” Act. In that Model 
it seeks to embody a principle and a set of procedures 
based upon the most successful experience in handling 
youthful offenders that its Youth Justice Committee 
could uncover in two years of study. It understands 
fully that the Act will not function in a vacuum and 
that its procedures must be modified to fit the practical 
conditions in each state. 

In this connection it should perhaps be pointed out 
that a committee of federal judges under Circuit Court 
Judge John J. Parker is drafting a Federal Youth Cor- 
rection Authority Act for possible submission to Congress, 
which in its present form has variations from the Model 
Act similar to those in the California Act. This draft 
provides for a maximum sentence of six years for the 
youth group under twenty-four years of age. Also, it per- 
mits the court (1) to grant probation, (2) to commit to 
the Authority, or (3) to commit to a federal institution 
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Director, American Law Institute 





under the existing penal statutes provided the court 


first turns the individual over to the Authority for inten. 
sive study and obtains the report and recommendation 
of the Authority respecting such offender. 


Youth, Not Dangerous to the Public 


These modifications in practice do not, of course, 
eliminate the need for consideration of Professor Hall's 
objections to the provisions of the Model Act. To con- 
sider first his objection to the true indeterminate sen 
tence. Section 32 (1) of the Model Act provides that 
every person committed to the Authority must be dis 
charged before his twenty-fifth birthday unless the 
Authority has applied to and obtained from the court 
an extension of its control over any individual for a 
maximum period of five years. “If the court is of opinion 
that discharge of the person from continued control of 
the Authority would not be dangerous to the public, 
the court shall disapprove the order of the Authority 
and shall order the person to be discharged from its 
control.” At the end of each five-year period the 
Authority can ask and the court can grant a five-year 
extension of its control, if the italicized above condi- 
tion is met. 

In dealing with this provision, Professsor Hall states, 
“A petty offender may be imprisoned for years if the 
Authority does not know he has reformed or if any 
other reasons deter it from acknowledging that he has 
reformed. Indeed, and worst of all, it may in such 
circumstances, subject only to a vague, ill-conceived 
appeal to a court, incarcerate a petty wrongdoer to the 
very end of his natural life if, in its special wisdom, it 
believes this necessary for the protection of the public.” 
In the same paragraph he says, “And in cases of ex- 
tremely long incarcerations for relatively minor offenses 
which must indubitably be expected in substantial num- 


” 


bers,... 
Individual Corrective Treatment 


In his praiseworthy jealousy to protect the sacred 
rights of the individual, it seems to me that Professor 
Hall has, in these quoted statements, warped the mean- 
ing, intent, and possibilities of the Act. The intent of the 
Act is summed up, I think, in Section 29 (2): “The 
Authority shall discharge such person as soon as in its 
opinion there is reasonable probability that he can be 
given full liberty without danger to the public.” The 
purpose of the Act is to provide the machinery and 
procedures for individual corrective treatment looking 
to the earliest possible restoration to society of persons 
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THE YOUTH CORRECTION AUTHORITY ACT 


committed to it. The underlying belief is that rehabili- 
tation prov ides the surest means of protecting society. 


The Killer Type 

On the other hand, though Professor Hall has sub- 

itted no grounds and I can find none for believing 
that extremely long incarcerations for relatively minor 
offenses “must indubitably be expected in substantial 

ibers”, the Act takes cognizance of what all penol- 
ogists know, that a very small percentage of offenders 
are extremely dangerous to the public and ought to be 
ndefinitely segregated. Most judges will recognize the 
type of prisoner referred to. Judge Van Buren Perry, 
of Aberdeen, South Dakota, recently cited an example. 
[his prisoner was an incorrigible in the state peniten- 
tiary. The prison authorities knew that he was a 
killer and wanted to keep him, but there was no way 
under existing laws to do so beyond his maximum 
term. He was released and within a week had shot 
and killed a sheriff. Mr. James V. Bennett, Director of 
the Federal Bureau of Prisons, in the same meeting at 
which Judge Perry spoke estimated that there are 
about one hundred and fifty such recognizably dangerous 
incorrigibles out of 17,000 prisoners in the federal in- 
stitutions. 

[his is the type of prisoner at whom the indefinite 
retention provisions of the Model Act are aimed. In 
supporting the constitutionality and logical soundness 
of this provision, Judge Floyd Thompson, former Chief 
Justice of the Illinois Supreme Court, cited the case of 
ryphoid Mary who, though she had committed no 
crime, was ordered indefinitely segregated because she 
was a typhoid carrier and so dangerous to the health and 
safety of the public. How much more legitimate is 

ch segregation when the individual is a dangerous 
criminal? Moreover, there are precedents in our law 


lor such a provision. The comments on this provision 
in the Model Act cite the statutes of Michigan, Illinois, 
New York and Massachussets which provide for the 
indefinite detention of persons possessed of mental 
tendencies inimical to society, in spite of the fact that 
they are not classifiable as insane. 

\s to the possibility of this power of indefinite reten- 
tion in the Model Act being abused and applied to in- 
lividuals about whose danger to public safety there is 
a real doubt, let us not forget that the administration 
of every Act affecting the liberty of human beings is 
largely determined by the concepts and values of the 
society in which it is adopted. To paraphrase Professor 
Hall slightly, so long as Americans cherish the right of 
autonomy, so long as the human spirit treasures freedom, 
any abuse, greater than that we now permit, of the 
power of imprisonment will be impossible. The appeal 

the court with the right to be represented by counsel, 
which Professor Hall regards as inadequate and in- 

sistent, is intended in part to focus the public 
attention upon extension of the term of imprisonment so 
> to prevent abuse and to make star chamber proceed- 
ings impossible. It is also intended, of course, to reduce 
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the chances of error which exist in all human decisions 
and action. 


The Duty to Sentence and to Reclaim 

The second of Professor Hall’s criticisms raises the 
argument as to whether the judge or a group of specialists 
is better qualified to impose sentence. The trend, as 
Professor Hall admits, has been toward a board of 
specialists. Thus, in all states but one, parole boards, 
within limits, determine when a prisoner may be re- 
leased. In Utah, the parole board may override the 
judge’s recommendation as to the minimum sentence. 

Professor Hall’s objection to the transfer of the sen- 
tencing power to the board as embodied in the Model 
Act is based upon a misapprehension. He is weighing 
the desirability of a sentence passed by a judge against 
the desirability of a sentence passed by a board. This 
is to misunderstand the philosophy and intent of the 
Youth Correction Authority plan. The Authority is not 
set up to punish and pass sentence on offenders against 
society. It is set up to reclaim as many offenders as 
possible, as soon as possible, in the belief that this is 
the surest way to protect society. This is its major 
purpose, and is based upon the belief that the large 
majority of young offenders fall into the reclaimable 
group. 

Experience in the successful handling of young 
offenders convinced the Institute that, in order to carry 
on its fundamental task of rehabilitation, the Authority 
must have continuous control of the individual from the 
time of conviction through to his successful reestablish- 
ment in society. This control is necessary in order that 
the Authority may provide the particular type of treat- 
ment to which thorough diagnosis of the individual 
indicates he is most likely to respond; in order that it 
may alter that treatment in accordance with the varying 
responses of the individual; in order that it may dis- 
charge him conditionally as soon as he is ready for such 
partial freedom and unconditionally when he has proved 
his fitness for it. 

Dynamic Penology 

This procedure recognizes that the human being is a 
dynamic entity constantly changing in response to 
changing stimuli. Able prison administrators say they 
have many inmates for whom there comes a moment 
when continued confinement undoes the good that has 
been done. A judge cannot retain flexible control over 
a convicted individual. He must sentence him for a 
relatively definite term at one moment in the individual's 
life. The individual’s development may, and often does, 
prove wrong his guess as to time of rehabilitation. The 
use of a parole board to modify the judge’s decision is a 
substantial step forward but unless this parole board's 
decisions are intimately integrated with the entire diag- 
nostic and treatment process, including supervision on 
parole, its effectiveness in dealing with individual 
prisoners is subject in part to the limitations inherent in 
the giving of a static sentence by the judge. 
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Four Integrated Steps 


To evaluate the powers of the Authority and the 
specific provisions of the Youth Correction Authority 
Act requires an understanding of the integrated system 
which the Act is designed to set up. Contrary to the 
impressions given by Professor Hall, that integrated 
system is provided for in the Act. The elements of that 
system are four: 

(1) Diagnosis and classification. Thorough medi- 
cal, psychological and social study of every committed 
individual is the keystone of the more progressive and 
successful correctional systems here and abroad, includ- 
ing the Federal Bureau of Prisons, the New Jersey 
Department of Institutions and Agencies and _ the 
Borstal System in England. Section 28 of the Model 
Act compels the Authority to provide an immediate and 
thorough examination of every offender committed to it. 

(2) Segregation by age group and by type. It is 
usually fatal to mix young first offenders with hardened 
older criminals, to subject mental defectives to the in- 
fluence of psychopaths. Sections 24, 25 and 27 of the 
Model Act authorize the Authority to segregate in- 
dividuals and types. 

(3) Varied and flexible treatment facilities. The 
maladjustments of offenders to society vary as widely as 
diseases of the body and require as much individual 
treatment. Moreover, treatment must vary as a prisoner's 
responses change. A youth may need maximum security 
in the early stages of his incarceration. If and as his 
attitude alters, the strengthening of that altered attitude 
may require relaxing control and making him con- 
tinuously more responsible for his own conduct. The 
forestry camps of the Los Angeles County Probation 
Department have demonstrated that many older ado- 
lescents convicted of felonies respond much more suc- 
cessfully to hard work, to the inspiration of carefully 
chosen supervisors and to rewards than they do to im- 
prisonment and punishment. The Model Act, in Sec- 
tions 24, 25, 27 and 30, provides for the flexibility and 
variety of constructive correctional treatment which 
experience has proved to be most effective in rehabilitat- 
ing young offenders. 

(4) Replacement in society. A major weakness in 
our correctional and penal systems is the failure to aid 
a discharged individual to find a secure place in society. 
That means more than providing him a job, though 
a job is usually indispensable. It means helping him to 
find a place where he can enjoy the normal rewards of 
community respect in a law-abiding community. Para- 
graph (2) of Section 27 of the Act specifically permits the 
Authority to aid in such reestablishment in society. This 
may well prove to be one of the most fruitful provisions 
of the Act. 

Even so brief a description of these four procedures in 
the successful handling of offenders should demonstrate 
the necessity of integration and of continuous control of 


the offender by a single authority. That is why the 
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power of disposing of the individual is transferred from 
the judge to the Authority. It is not a question of 
sentencing; it is a question of freedom of handling an 


individual in order that treatment may be successful. 


The Law Institute’s Purpose 


Perhaps the foregoing description of the type of in- 
tegrated handling envisioned by the Youth Correction 
Authority Act disposes of Professor Hall’s third major 
objection based upon the Act’s avowed aim “‘to sub. 
stitute for retributive punishment, methods of training 
and treatment directed toward correction and rehabilita 
tion.”” It must be remembered that this Act deals with 
adolescents, not with mature men and women who must 
be held fully responsible for their actions. The Act's 
insistence on correctional treatment for this group rather 
than on punishment is an insistence upon removing the 
retaliatory mood rather than on eliminating the fact 
of punishment. 

The creation of a Youth Authority is not going to 
relieve any individual committed to it from paying the 
price of his antisocial acts. He will not escape the 
ignominy and the terror of arrest, detention, trial and- 
unless he is put on probation—compulsory restraint. 
But experience has proved over and over again that if 
the purpose and mood of this compulsory restraint is to 
“get even,” the youth is likely to take a permanent 
stand against society. The success of the rehabilitative 
procedure envisioned by the Act will depend largely on 
the success of the Authority personnel in making their 
charges realize that the purpose is not retaliation but 
rehabilitation. 

In the light of the American Law Institute’s pur- 
poses and achievements, I do not need to say that it is in- 
terested in results, not in any specific law or procedure 
for its own sake. We have had in this country for 
several years a grave youth crime problem. Young 
people between fifteen and twenty-one constitute about 
13 percent of our population above the age of fifteen. 
Yet they commit 26 percent of our robberies and thefts. 
rhey constitute some 40 percent of our apprehended 
burglars and nearly 50 percent of our automobile thieves. 
hey account for over 35 percent of all admissions to 
the penal institutions of New York State. 

Bad as this situation is, the dislocations of the wat 
period and of the coming post-war period are certain, 
in the opinion of informed authorities, to make it much 
worse. Our present methods of handling these young 
offenders have failed to correct them. The few exact 
studies made of reform school graduates show from 62 
to 80 percent repeating their crimes. We cannot be 
content with such inefficient mechanisms. To meet 
today’s problem and the more serious problem of to 
morrow, we must provide more successful methods of 
handling young offenders to prevent them from gradu- 
ating into the habitual criminal class. The Youth 
Correction Authority Act represents the Institute’s best 
effort to provide a more efficient correctional system. 
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ORAL ARGUMENT’ 


By HON. JUSTIN MILLER 


United States Court of Appeals for the District of Columbia 


HE happiest experience, in the life of an appellate 
court judge, is to hear a case ably and interestingly 
argued by counsel representing both parties to the 
al. A case well argued is half decided. But some 


cases are not well argued. You have asked me to suggest 


ms why they are not. In the brief time allotted, the 
wing suggestions are offered. 
lhe longer I sit on the bench the more convinced I 
ecome that a lawyer should never submit a case without 


oral argument. It is his one best chance to have the 


Le rrupted attention of every member of the court 
hich participates, o1 should participate, in the decision 


his case. It is an amazing fact that some lawyers will 
rotest against one-man opinions and at the same time, 
submitting a case, adopt the very procedure which is 
st calculated to produce one-man opinions. If a 


r thinks that oral argument properly consists of 
nothing more than reading a brief to the court then it 
is easy to understand his willingness to submit his case 
out argument. Such an advocate misconceives the 
uurpose of oral argument. 
If every present-day lawyer who realizes his own in- 
the 


ents of today the vital importance of learning how 


tiveness in oral argument would pass on to 


ik it would be some guarantee of good arguments 


he future. Effective oral argument is easily learned 


high school and college days, but many he men of 
lay scorned the opportunity. A good voice, a frank 


embarrassed manner, an ability to think on one’s feet 


essentials of effective oral argument. Fear of his own 
\ability to speak drives a man to rely upon the printed 
\n oral argument should resemble a newspaper story. 
lhe introduction should get over to the court the heart 
case. Succeeding paragraphs should elaborate the 
iin features revealed in the introduction. Ineffective 
ral argument results generally from failing to do two 
ngs which should be done and doing two things which 
uuld not be done 
lhe two things which should be done as quickly as 
ssible are (1) to give a simple impressionistic sketch 
the case; (2) to state clearly the conflicting contentions 
the parties and define sharply the issues which result 
Thus, to say: “This is a tort 
se arising out of an automobile collision; appellant 


mm those contentions. 


ntends that his injuries resulted from appellee’s negli- 
SCNnCe; 


appellee claims that appellant was guilty of con- 


tributory negligence; the issues presented on this appeal 


first, whether the trial court correctly instructed 





*An address delivered at the Judicial Conference held in Wash- 
gton, D. C., on February 27, 1942. 
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the jury on the subject of negligence; second, whether 
the trial court correctly refused to give appellee’s offered 
instruction on contributory negligence; third, whether 
the trial court should have given, on its own motion, 
an instruction on the last clear chance rule,” puts the 
whole case before the court in two minutes. The argu- 
ment can then proceed, usefully, in terms of facts, 
prayers offered, given, and rejected and the applicable 
law. 

The two things which should not be done are (1) to 
give an elaborate, detailed, stumbling statement of facts; 
(2) to read long quotations from reported decisions. It 
would require more than the total of my allotted time 
to give you an example of the amazing recitals which 
we sometimes hear; minutiae of date, day, time of day, 
street, intersecting street, makes of automobiles, speed 
of automobiles, conversation between participants, 
abuse of counsel by trial judge, abuse of counsel by 
opposing counsel; then almost without transition and 
without the slightest pretense of defining issues, we 
suddenly find ourselves deep in the facts of two or three 
other cases and deep in long excerpts from the opinions 
of those cases. 

It is about this time that questions begin to come 
from the bench. Grasping for a plank in the flood we 
interrupt the reading of Jones v. Willoughby, 297 N.Y.A. 
401, to discover, if we can, just what phase of the present 
case Jones v. Willoughby is supposed to illuminate. 

If the case on argument is a complicated one with a 
difficult fact situation and several tough issues, the 
temptation of counsel is to hurry through the prelimi- 
naries and plunge into an analysis of the law. While 
this may be a satisfying procedure for the advocate it 
is usually fruitless in its results. Unless the judges know 
the application which is sought to be made of it, such 
an analysis of law is just one more bucketful of words 
and phrases. Under such circumstances the advocate 
would do better to spend his entire time orienting the 
court in the chronology of his case, stating the conten- 
tions, defining the issues, and bluntly stating the posi- 
tion which he takes on each. If he accomplishes that 
much, he can leave the case to the court with some 
assurance that the law will be studied to determine the 
correctness or falsity of his position. But if at the con- 
clusion of his argument, the judges have not yet under- 
stood the underlying problem of his case, his analysis 
of the applicable authorities will have fallen on deaf 
ears. Sometime, between then and opinion day, each 
judge must start cold and figure the case out for himself. 

Frankly, I suspect that some lawyers do not know the 


difference between a contention and an issue. Some of 





325 








































~a— 












































THE IMPROVEMENT OF 





them fear to state an opponent's contention for fear it 
may be suspected that they concede it. But a frank, fail 
statement of an opponent’s contention is the beginning 
of persuasion that yours is a valid contention; and that 
the issue which results from the two contentions should 
be answered in your favor. The court may well suspect 
—if you fail to state your opponent’s contention or fail to 
define, clearly, the issue between you—either that you 
do not understand the issue or that you are afraid of it. 

Effective oral argument is a matter of persuasion, 
just as much as selling a bill of goods or courting a girl. 
You would not expect to accomplish either of those 
objectives by reading a brief to your subject. You would 
not accomplish either by stubbornly insisting upon a 
prearranged approach, against mounting irritation and 
lack of understanding. It may make a good story to 
tell at a bar association meeting how a smart-aleck wise- 
crack floored an inquisitive judge, but it doesn’t per- 
suade the judge. 

The irritation displayed by many advocates, when 
interrupted by questions from the bench, results from 
their determination to follow the arrangement of the 
brief. But the arrangement of the brief is the wrong 
arrangement for oral argument. And what does it profit 
an advocate to speak his piece to his own complete 
satisfaction if he fails to explain his case in such manne 
that the judge understands it? 

The essential characteristic of oral argument which 
distinguishes it from the written argument, so far as 
concerns arrangement of material, is elasticity and 
adaptability. Thus, if it happens that each member of 
the court has read the briefs and record, there may be 
no reason for a statement of facts and the chronology 
of the case. Counsel can proceed at once to an analysis 
of contentions and a definition of issues; referring to 
the facts only to the extent necessary to develop his 


analysis of the issues. If it appears during argument 
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that one judge is disturbed by failure to grasp a particu. 
lar fact situation, counsel should be able to go back 
quickly and clear up his difficulty. Then he should be 
able to make a quick and understandable transition 
back to the point of departure. 

The frequent phrase, in answer to a question, “I was 
just coming to that,” or “I will come to that in a mo. 
ment,”” while perhaps a self-comforting assertion may 
be a devastating one. The secret of effective argument 
is the holding of sympathetic attention. The objective 
is to make the judge want to do what you want him to 
do. If you were actually “just coming to that,’ then pro 
ceed to get there and make the judge think you did it 
because you and he were in a state of happy mutual 
understanding. 

The master of oral argument is the man who can, if 
he is uninterrupted, move so interestingly and convince. 
ingly through his analysis of facts and issues of law that 
he never loses the attention of the judges; and if he is 
interrupted by questions, can use them to retrieve the 
lapses which they reveal in the persuasiveness of his 
argument or in the attention of the judges, without 
intimating that they reveal either lapses on his part o1 
inattentiveness of his listeners. If you break the accord 
by an irritated or critical interjection you may lose the 
very advantage which you have striven to secure. If you 
were not “about to come to that,” or never actually get 
there, you will probably leave in the judge’s mind the 
impression that it was a too tough question; which you 
were afraid to answer, or one for which you had no 
answer. 

Finally, there is no substitute for careful preparation. 
The lawyer who comes into court, crammed overnight, 
is lucky if he gets through his argument without at least 


one embarrassing moment caused by neglect of some im- 


portant phase of the case. 






By HON. JAMES P. ALEXANDER 


HE judiciary of Texas is on the march, and it is 
well that it is so. Too long we have been at a 
standstill. Due to the fact that the legislature, and 

not the courts, prescribed the procedure to be followed 

in the trial of a case, the courts not only denied responsi- 
bility for the defects in our antiquated system, but 
declined to make any organized effort to remedy the 
situation. The judges became timid and allowed them- 

selves to be relegated to the position of mere cogs in a 

system where they performed, almost without discretion, 


*This is one of the articles in the series currently appearing in 
the JouRNAL on behalf of the program of the Special Committee on 
Improving the Administration of Justice, of which Judge JouN J. 
PARKER is the chairman. 
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what the legislative program required of them. As a 
result, the expense of litigation became prohibitive, and 
the long delay incident to going through our slow, 
congested courts, together with the almost insurmount 
able difficulty of prosecuting a closely contested case 
to a conclusion without reversible error, greatly intimi- 
dated prospective litigants. As a natural consequence 
the lawyers lost their business. The people, unwilling 
to undergo the hardships and to pay the expense inc: 
dent to such a judicial system, settled their cases—som¢ 
paying far more than they owed, and others receiving 
far less than they were entitled to receive—without much 
regard to the true merits of the case. In addition, the 
legislature established boards and bureaus where cases 
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disposed of on short notice, with little expense, 
without the aid of a public trial before a jury. This 
ok away another large portion of the lawyers’ business. 

; is well known, the legislature of this state, at the 

est of the Civil Judicial Council and the state bar, 

d an act restoring to the courts in a large measure 

rule-making power. In compliance with the provi- 

s of this act, the supreme court adopted a set of 

s which we believe will greatly simplify the trial of 

ysuit, as well as reduce the cost thereof. 

this is not all. A by-product of the restoration 
rule-making power to the courts has sprung up, 

h no one fully anticipated. I refer to the shifting 
sponsibility for the defects in our judicial system 
the legislature to the courts. Everywhere the 

s, from the trial court to the supreme court, are 
ginning to realize that if our judicial system is not 
king well, the responsibility is theirs, and that it 
ip to them to remedy the situation. They are now 
nly espousing reforms, both through the press and 
public meetings. They are taking the lawyers into 

ir confidence and are inviting them to assist in 

roving the system. It requires no especial amount of 
ptimism to induce a belief that a strong body of men, 
ich as compose the judiciary of this state, ably aided 
is it is by the practicing lawyers, can and will bring 
ibout the needed reforms in our judicial system. 

One of the most progressive steps ever taken by the 
judiciary of this state occurred last fall. I refer to the 
state-wide judicial conference held in the City of Austin 
m September 12 and 13, 1941. Prior to that time there 
had never been a general meeting of the judges of this 

ite. We have 118 trial judges and 42 appellate judges 

this state engaged in handling civil cases. It is hardly 
lievable that any business concern that employs that 
any salesmen or executive heads, transacts as much 
business, expends as much money, and so vitally affects 
rights of the people as the courts do, would attempt 

get along without some sort of get-together of its 
ployees for their mutual improvement. Yet, such 
is the condition that existed in this state. Each judge 
od alone and each court was an institution unto itself, 
holly independent of all others, without any means of 
ercommunication, save and the opinions 
tten by the appellate courts in affirming or reversing 


except 


judgments of the lower courts. 

The fact that we had a set of new rules that had just 
gone into effect made it more apparent that a judicial 
onference of state-wide scope was absolutely necessary. 
[he supreme court had no authority to call such a 
conference. In fact, no one had authority to call it, 
but the president of our state bar recognized the im- 
portance of such a meeting. He assumed the responsi- 
bility and issued a call for all judges to meet at the 
appointed time and place. Some of us were a little 

ubtful as to what would be the result, but all doubt 

s removed on the appointed day. In addition to a 

id attendance of appellate judges, 101 of the 118 
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trial judges of this state were present. Some of them 
traveled over 500 miles to attend the meeting. 

The program naturally involved a discussion of the 
new rules. A most co-operative spirit prevailed among 
all those present. The members of the supreme court 
joined in the discussion. A round-table discussion was 
carried on for a day and a half. Many questions were 
asked. If the presiding officer or the one leading the 
discussion could not answer the question, someone in 
the audience volunteered his opinion; and this was 
carried on until a satisfactory solution of the question 
was reached. All who attended the meeting were highly 
pleased with the results. Many of the judges stated at 
the conclusion of the meeting that they had obtained 
more information about the construction of the new 
rules at this meeting than they would have obtained 
from reading the law reports for a period of fifteen 
years. So well pleased were the judges that by unani- 
mous vote they requested the supreme court to call them 
back for a similar conference at least once each year. 

We are now working for the adoption of a law that 
will provide for an annual conference of judges each 
year. Most judges will gladly attend such a conference 
voluntarily, but a few of them will not; and as a rule 
the judge who does not have sufficient interest in his 
profession to voluntarily attend such a conference for 
the improvement of his ability as a judge is the very 
one who is most in need of such improvement. 

Such a conference provides a school of jurisprudence 
for the judges and a forum for the discussion of sug- 
gested reforms. Each judge has an opportunity to obtain 
helpful suggestions from others who are engaged in 
similar work throughout the state. Above all, such a 
conference has a tendency to unify the judiciary and 
create a militant organization for the improvement of 
our judicial system. 





Courts Rogatory (?) 


HERE are some news items which by-pass Washing- 


ton in these busy days. We were barely able to 
retrieve this one—out of the east wind, you might say. 
We have not yet been able to learn whether the witness 
went to the court or the court went to the witness. 

In a personal injury suit pending in the Superior 
Court at Baltimore, one of the important witnesses who 
saw the accident was a farmer living in Maryland. He 
had some doubt whether he could get to the court so 
far away, with rubber shortages and all, and, as we are 
advised, wrote to one of the attorneys in the case, in 
part, as follows: 

“If I came up to Baltimore, I would have to hire some 
one to drive me up there, because I don’t know the way 
to the judge’s office or the courthouse, and besides it 
would be the wear of my car and tires * * * 

“It would be just as well to bring the judge here as 
for me to come up there.” 
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HE war is blood, iron and fire. These must occupy 
us. Everything else, men’s tools and their spirits, 
talk of hopes and rules for rations are collateral mat- 

ters or at the most means to an end. Yet the rumble of 

machines and the flashes of guns have a way of hiding 
tamer events which may in the long run have permanent 
significance. One of them is what might be called the 

League of the Western Hemisphere. 

To the lawyer's mind, trained to observe that institu- 
tions of government grow often imperceptibly, the 
events of the recent Pan-American meetings are any- 
thing but trivial in their implications. Everybody 
knows there is a Good Neighbor Policy. The milkman in 
Omaha is sometimes pointed out to young reporters in 
Washington as the man for whose comprehension they 
must write down the confusion of national affairs. The 
milkman talks about the Good Neighbor Policy and 
pledges himself to the Monroe Doctrine. Both, he says, 
are essential to our defense. One is old, traditional, 
American, like the Farewell Address and Gettysburg. 
The other is a new-fangled, streamlined edition. The 
upshot is a little vague and muddled. 

The whole development is muddled and contradic- 
tory to people considerably more skilled and inquiring 
than the average loyal American and possibly is just 
as puzzling to the public men who have negotiated and 
phrased the documents which litter the path of the 
movement. Any lawyer reads in them prodigious impli- 
cations. The League today is a pencil sketch. It may or 
may not be inked into performance. Its scope is stag- 
gering. It is the first large scale military alliance that 
the United States has ever entered. Except for the 
League of Nations, which now breathes only faintly, it 
is the largest combination of peoples in numbers and 
area, ever made for economic, political and legal pur- 
poses. Such affairs as the Holy Alliance, and the great 
empires of Alexander, Rome, Charlemagne, Spain, and 
England, were child’s play in comparison. No diplo- 
matic venture in our American history has been so 
long in progress, and recently so bold and brilliant in 
execution. Its origins were nearly a hundred and 
twenty years ago. Our only other affirmative policy of 
long standing, the Open Door in China, cannot claim 
more than about forty-five years of development. The 
Pan-American alliance obligates twenty-one nations, 
with two hundred and sixty million people, speaking 
three languages and holding about a third of the habit- 
able lands of the world. 

Here, here, the sensible American says, this business 
is not a league or even an alliance. It is just a pledge 
of good will. Just a friendly welcome for our protective 
umbrella, the old Monroe Doctrine. This is not law 
or government but a resolution of sentiment. The 
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milkman is mistaken. This country and its Latin 
neighbors have been gradually pledged to mutual action 
and mutual restriction in war, peace, trade and law 
There has been written a sort of constitution, primitive 
and faintly defined if you please, but lacking only time 
and tradition, only the habit of conformity, as did our 
own fundamental document, to give it prestige. The 
Monroe Doctrine is an anachronism. It does not 


survive. 
The Presidential Message to Congress of 1823 an- 
nounced that “the American continents... are hence. 


forth not to be considered as subjects for future coloni- 
zation by any European power” and “any interposition’ 
would be viewed as “manifestation of unfriendly dispo. 
sition towards the United States.” It was, as we re. 
peatedly said for a century, a policy for our own 
protection. Out of it grew a corollary. If our Latin 
neighbors provoked quarrels with European powers, 
by flouting obligations or collapsing into disorder, we 
would intervene to forestall intervention by others. The 
nations to the South chafed increasingly under this 
paternalism. The habit of intervention might easily 
grow to occupancy and from occupancy to imperialism. 
Our flags crept south in the Eighteen-nineties and 
afterwards; to Cuba for a while, to Puerto Rico and 
then to Panama. They came and went in Haiti, Santo 
Domingo and Nicaragua. 

After the First World War, the efforts of statesmen 
everywhere were to heal old scars, in a word to “ap 
pease.”” That term was not yet colored with the wicked 
ness of failure in European and Asian fields. We turned 
our eyes South. Hughes as Secretary of State, Hoover 
as President-elect, made ceremonial tours below the 
equator. Stimson as Secretary of State withdrew the 
marines where they still lingered in Caribbean quar- 
ters. A famous “Memorandum,” by a lawyer now an 
officer of the Mormon Church, was published officially 
to repudiate the “Roosevelt corollary” that the Monroe 
Doctrine justified intervention. Stimson put it that 
the Doctrine was a “declaration of the United States 
versus Europe—not of the United States versus Latin 
America.” We were wooing our neighbors, confident 
of our own good will. 

When Franklin Roosevelt reached the White House 
he adopted this trend in his first inaugural address, 
tagging it pleasantly and a little loosely as the attitude 
of “the good neighbor.” That year the seventh of a 
long series of Inter-American conferences was set for 
Montevideo. So far these conventions had all studi- 
ously avoided any real commitments. The New Deal 
was as good as and, indeed, much bolder than its word. 
It pledged us never again to intervene in internal or 
external affairs of our Latin neighbors. It also pledged 
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THE OLD COURT OF APPEALS 


em not to land marines in Washington. This last 
as not a mere amusing reciprocity, for our pledge 
iped out a privilege of the United States which 
istory had shown was indispensable to enforcement 
the old Monroe Doctrine if that was to be our private 
isiness and the pledges together bound the Colossus 
the North to mutual action with its smaller Latin 
ighbors. The old school diplomats shuddered a little 
their club windows. Tiny Costa Rica or Nicaragua 

ild either tie our hands or else stir years of anxiety 
very town from the Rio Grande to Del Fuego by 

iking against us the just charge of repudiation. Now 
was in the saddle, if ever it is between nations—law 
a league to sanction it. 

Little pacts for conciliation, arbitration, the exemp- 
of South America from the Neutrality Act, eco- 
ic and legal resolutions innumerable, and executive 

latements kept adding emphasis. Conferences at 
Buenos Aires and at Lima soon found all the twenty-one 
ons pledged to “consult” if any one of them was 
hreatened. Then at Panama we bound ourselves not 
to recognize or “acquiesce” in transfer of any territory 
this hemisphere from one non-American power to 
another but to “consult” on common action. A zone in 
\tlantic was to be sterilized of war and another 
eeuing at Havana agreed that all should join in “de- 
hen recently at Rio the 


test of rapidly successive conventions recommends 


inding respect” for it. 


that all the twenty-one nations break off relations with 
Germany. All but two, Argentina and Chile, have 
sent the Germans and Japanese bag and baggage. 
Nearly all open their ports to American war vessels and 
deny them to the Axis. Ten have declared war. In the 
first German War only eight joined us and the rest were 
all sternly neutral. The military league of the Western 
Hemisphere may find its pencil outlines, inked in the 
red, a rather indelible red, which flows from war. 

No one can estimate where all this leads. The mili- 
tary and naval forces organized or practicable in South 
America will combined hardly reach to ten per cent 
of the United States power alone. The approaches of 
the enemy to the Caribbean and the Canal are in 
friendlier hands than last time and our reach to North- 
west Africa is somewhat more secure. We are pledged 
now to economic measures which can be flouted by our 
farmers, ranchers and fruitgrowers only at the cost of 
sentiment that may be heavier than gold. Subsidies 
may postpone performance. Above all we have entered 
a federation, a union, a league for the first time in 
American history. Are we readier then for a world 
federation? Is this program to be written down in his- 
tory as one of the milestones in the path to a world 
state as the war will be recorded as an interruption of 
it? Or will events erase the pencil marks? 
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By BEN BRUCE BLAKENEY 


of the Oklahoma City Bar 


Che case of the McClary owners and the brigantine 
Susanna is notable for the fact of the parties’ having 
litigated their controversy in the courts of five juris- 
dictions, as well as for that it is the only instance in 

hich a decree of the old Court of Appeals came before 

courts of the Union. In October 1777 the armed 
igantine McClary, Penhallow and others owners, had 
iptured on the high seas and libelled as prize, in the 
maritime court of New Hampshire, the brigantine 
Susanna. Shortly thereafter a verdict was rendered for 
libellants; an appeal was taken to the Superior 
Court of the state, trial de novo by jury was had in 
September 1778, and from judgment on the verdict of 
lawful prize there rendered an appeal was taken to 
Congress. Some plea to the jurisdiction having been 
interposed, the Committee of Appeals considered the 


case far enough to determine that it had jurisdiction; 


*Concluded from the April issue of the JouRNAL, page 259. 
44. On the authority of counsel for the plaintiffs in error in the 


nnsylvania case, “the Supreme Court of Massachusetts has 


ermined in an action of trover between the same parties, that 


lay, 1942 VoL. 28 


but the appeal was argued and submitted only in Sep- 
tember 1783, before the Court of Appeals, which re- 
versed the judgment of the New Hampshire courts and 
ordered restitution. Being unable to secure, through 
Congressional action, enforcement of their decree, the 
owners of the Susanna experimented with actions at 
law. In 1787 the attempt in the courts of Pennsylvania, 
like a previous one in Massachusetts*, came to nothing, 
President Shippen of the Supreme Court of Pennsy]l- 
vania holding® that “as it is an action to carry into 
execution the sentence of the court of appeals, which 
we have no authority to do (that being the proper 
judicature to carry into effect its own sentences) we 
think the present action will not lie...” 

So the matter rested until after the establishment of 
the federal judiciary, when the owners of the Susanna 
filed, in the District Court of New Hampshire, a libel 


the court of appeals had no jurisdiction in this cause.” No report 
of this decision can be found; one wonders whether the Supreme 
Judicial Court did not hold simply that trover would not lie. 

65. Doane’s Administrators v. Penhallow et al., 1 Dall. 218. 
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to effectuate the decree of the Court of Appeals. The 
action was transferred to the Circuit Court, which de- 
creed, 24 October 1794, that the libellants should 
recover of the respondents some $38,000. A writ of error 
was taken to the Supreme Court, where the cause was 
argued for eleven days by Attorney General William 
Bradford and Jared Ingersoll, for the plaintiffs in 
error, against Samuel Dexter, William Tilghman and 
William Lewis. The judgment of the Court was pro- 
nounced® 24 February 1795, opinions being read by 
Paterson, Iredell, Blair (who had sat in the Circuit 
Court) and Cushing*’, JJ., wholly sustaining the juris- 
diction of the old Congress, as well as the power of 
the federal courts, sitting as admiralty courts of in- 
stance, to enforce decrees of its committees and Court. 
The jurisdiction of the Court of Appeals could scarce 
be questioned, depending as it did on the express grant 
to Congress, by the Articles of Confederation, of judica- 
tory power. The appeal in the case of the Susanna 
had, however, been lodged with Congress before the 
adoption of the Articles and the creation of the Court 
of Appeals, and had been first referred to the Committee 
of Appeals. Concerning the authority of the Commit- 
tee there had been no definitive determination; Con- 
gress had assumed the jurisdiction, some of the states 
denied it, and the question was sufficiently an open 
one*® to give rise to occasional heated—at times bitter 
—controversy. Thus it remained for the Penhallow 
decision (which seems to have been neglected as a 
precursor of the Court’s great series of declarations, 
in temp. Marshall, of the doctrine of implied powers 
of the national government) to establish that the states’ 
grant to Congress, by act and tacit agreement, of the 
power of war, carried with it implicit power to do all 
things necessarily adjunct to the prosecution of the war. 
These things included the establishment of a navy, 
provision for the capture of enemy craft and for de- 
claring them prize, and necessarily comprehended the 
power to adjudicate questions of prize arising there- 
from. In affirming this power of Congress the several 
opinions of the judges also go far to destroy the myth 
(still current today) of the sovereignty of the states 
during the Revolution: 

As to war and peace, and their necessary incidents, Congress, 
by the unanimous voice of the people, exercised exclusive juris- 
diction, and stood, like Jove, amidst the deities of old, para- 
mount, and supreme. The truth is, that the states, individually, 
were not known nor recognized as sovereign, by foreign nations, 


nor are they now; the states collectively, under Congress, as the 
connecting point, or head, were acknowledged by foreign powers 


as sovereign ... 
said Mr. Justice Paterson. 
It was not to have been expected that New Hamp- 


shire would accept with equanimity this decision 
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annulling the decrees of its courts and (it was so fancied) 
contumelious of its dignity; nor did it®*—though the re- 
sentment did not go beyond angrily militant resolves of 
the legislature. But the question of the authority of the 
Committee and the Court of Appeals was put to rest 

If the cases determined by the Court of Appeals are 
of little interest today, we cannot escape the results of 
the Court’s influence. On the one hand, it can hardly 
be doubted that the spectacle of that Court’s mere 
existence for a period of years, exercising a jurisdiction 
appellate and supervisory of the courts of the several 
states, familiarized the minds of the populace, and es- 
pecially those interested in public affairs, with the 
concept of a supreme tribunal of dernier ressort and 
of a dominant federal judiciary. For as the Court of 
Appeals was the first, so it was, within its angustat 
sphere, a supreme national court. 

On the other hand, and of more importance, the very 
impotence of that court was plainly one of the causes 
of the drafting of the judiciary provisions of the Con- 
stitution as we know them. By the late seventeen- 
seventies Congress had ceased to command the respect 
which in happier (if anxious), earlier times had been 
accorded it; as early as 1778 Washington could say that 
“the States at this time are badly represented.” The 
times were parlous; with the conclusion of the French 
alliance, the persuasion had become general that vigor- 
ous prosecution of the war was unnecessary, and the 
states had become apathetic in raising their quotas of 
troops and taxes, the sinews of war. Yet there was 
actually even less national unity after than before the 
adoption of the Articles of Confederation; and in the 
‘eighties, in “the chaos and dismay that preceded the 
framing of the Constitution,” the power of Congress 
had neared the vanishing-point. Federal authority was 
feeble and inefficient in every department, without 
respect or prestige abroad, lacking credit or confidence 
at home; Congress was unable to pay the public debt; 
the want of a central power over commerce permitted 
of the adoption of multitudinous conflicting and irri- 
tating local regulations. Of all, it was this last cause 
from which the disintegration of the Confederation 
finally resulted. In these circumstances, the example 
of the Court of Appeals—representative of a judiciary 
which might have been, but was not, endowed with the 
power necessary for unification—could not have failed 
to point one way to the formation of a more perfect 
union. There is every evidence that the lesson was 
learned. The keenest of the contemporary students of 
political science, Alexander Hamilton, expressed a com- 
mon thought when he insisted that “After an unequiv- 
ocal experience of the subsisting federal government 








66. Penhallow et al. v. Doane’s Administrators, 3 Dall. 54. 


67. Chief Justice Jay was at the time absent in England, as 
Ambassador Extraordinary. 

68. “In respect to the powers of the Continental Congress exer- 
cised before the adoption of the Articles of Confederation, few 
questions were judicially discussed during the Revolutionary con- 
test; for men had not the leisure in the heat of war nicely to 
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scrutinize or weigh such subjects; inter arma silent leges. The 
people, relying on the wisdom and patriotism of Congress, silently 
acquiesced in whatever authority they assumed.” Story, Com- 
mentaries on the Constitution of the United States, (5th Ed. 1891) 
I, 217. 

69. New Hampshire was one (Virginia being the other) of two 
states whose decrees were reversed in every instance of appeal to 
the Continental jurisdiction. 
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or“). . something is necessary to be done to 
scue us from impending anarchy™”; and significant is 
considered judgment that “A circumstance which 
wwns the defects of the confederation remains yet 
be mentioned—the want of a judiciary power™.” If 
the Court of Appeals had also served 
United 
liberated 


in its failure, 
evolution of the constitutional 
\merica—had, 
Phoenix-like the Supreme Court of our nation. 


\ last legacy of the Court of Appeals to the new 


ard the 


States of from its ashes, 


ernment, perhaps to have been expected, is wanting. 
Concerning the considerations moving Washington to 
iss over, in selecting his original Supreme Court, all 
judges who had sat on the predecessor of that court, 
can only speculate. Several reasons may be sug- 
sted. We know that John Lowell was strongly urged 
graceful choice for the 


yn the President as the 


pointment which Massachusetts — 
Elbridge Gerry, Fisher Ames and others recommending 
Neverthe- 

William 
fixed 


nciple of selecting known strong Federalists—Lowell 


would gO to 


with cogent reasons for his selection’, 
Chief 


doubtless 


‘s, Washington appointed Justice 


Cushing of Massachusetts upon his 


being commissioned District Judge for Massachusetts. 
In the case of Judge Paca, the explanation is a little 

ier, for Washington 
having his old friend, Robert Hanson Harrison of Mary- 


, on the bench as a representative from the Middle 


was extremely desirous of 


States, and pressed the appointment upon him for some 
ue. By the time Harrison definitely declined, Paca 
d likewise been made District Judge of his state. 
Cyrus Griffin did not scruple to apply to Washington 


The Federalist, (1788) I. 
Op. cit., XV 


2. Op. cit., XXII. Compare the remarks of Mr. Justice Brown, 
The New Federal Judicial Code, (1911) Reports of the American 
“It will be readily seen that... 

principal value of this system in the subsequent history of the 
intry was its demonstration of the utter impracticability of 
ying on an independent government without a judicial system 

its own. It was really for the want of this, and of a revenue 
and treasury of its own that the calling of the Constitutional 


for a position “in the diplomatic service or as a judge 
of the Supreme Court.” He too, nevertheless, had to 
content himself with a place on the trial bench. Wash- 
ington’s correspondence™* shows that he was embar- 
rassed to choose among the plethora of Virginians more 
distinguished than Griffin, and it is small matter for 
wonder that Griffin was placed on the inferior bench 
only as an afterthought. Finally, George Read was, at 
the time when Washington made his selection of the 
Federal judiciary, a Senator of the United States from 
Delaware, and the President would by no means have 
been willing to deprive the new government of the 
services in Congress of a Federalist so stout and so 
illustrious™®. Moreover, more than one Supreme Court 
appointment could not be expected to go to the small 
Middle States, and one had already been offered to 
Maryland. 

It would, on the whole, be temerarious to suggest 
that Lowell would have made a better Supreme Court 
judge than Cushing, Griffin than Blair, Paca or Read 
than Iredell. Washington, he in whom unpretentious 
common-sense amounted to a genius, knew as usual 
what he was about. Doubtless, also, he was not unaware 
that the experience gained by the judges of the Court 
of Appeals, so far from going to waste, would even be 
of more practical service to a District than to a Supreme 
Court judge”. 

Thus the old Court of Appeals. Its times are long 
past, its ways not ours and now seeming quaintly 
archaic. We may well allow to it an hour of our 
thoughts, now the very world which made it and its 
system possible is dying before our eyes. 





Convention became imperative to the continuance of a united 
government.” 

73. Warren, op. cit. supra note 1, at I, 38 et seq. 

74. Ford, op. cit. supra note 24, at XI, 450. Letter of 30 Novem- 
ber 1789. 

75. Read’s son, George Read, jr., was however the first and long- 
time United States Attorney for Delaware, being succeeded in that 
office, during Monroe’s administration, by his son. 

76. The admiralty decisions of Chief Justice Ellsworth, a whilom 
Committeeman of Appeals, perhaps owe something to this back- 
ground. 


William Renwick Riddell 


| Bo Honourable William Renwick Riddell, His 
Majesty's Senior Puisné Justice of Appeal in the Prov- 
nce of Ontario, on Monday, April 6th, 1942, celebrated 
the ninetieth anniversary of his birth. 

Educated in Victoria University, he received his B. A. 
egree in 1874, the B. Sc. Degree in 1876 and the LL. B. 
Vegree in 1878. 

Called to the Bar of Ontario (with the Gold Medal) 

1883, he was made a Judge of the King’s Bench in 
J06, and later raised to the Court of Appeal, of which 

is still an active member. 
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He is an honorary member of the American Bar Asso- 
ciation and of thirteen State Bar Associations; an honor- 
ary doctor in nine American and two Canadian Uni- 
versities. His Dodge Lectures in Yale University and 
Blumenthal Lectures in Columbia University, both on 
the Constitution of Canada, are recognized as authori- 
tative throughout the British Commonwealth of Nations 
and were used by the Irish members of the conference 
which settled the new Constitution of Ireland, which 


acknowledged the independence of Southern Ireland. 
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AN ARKANSAS EXPERIMENT IN THE IMPROVEMENT 
IN THE ADMINISTRATION OF JUSTICE’ 


By J. F. LOUGHBOROUGH 


of the Little Rock Bar 


IR EDWARD COKE said there were rules of law 

for which no reason could be given. Their mys- 

tery gave the rules added importance to him. We 
must admit that his estimate is not yet entirely out of 
fashion. 

“Indictments shall conclude against the peace and 
dignity of the State” is a provision in a not very old 
state constitution. The supreme court of that state, in 
a case decided during the present generation, held the 
provision mandatory and ruled that unless an indict- 
ment returned by a grand jury of sixteen qualified 
citizens after their mature deliberation contained that 
meaningless jumble of words, it was invalid and the 
accused would go free unless he was reindicted. 

“No bond shall be valid unless attested by the sec- 
retary in the southwest corner thereof” is the solemn 
mandate in a recent act of a state legislature granting 
power to a school district to borrow money and issue 
bonds. 

All lawyers recall similar instances that have attended 
the development of the law; some humorous, some 
pitiful in their regard for form. The history of the law 
shows constant efforts for reforms and constant pressure 
of conservatism against them. It is fortunate indeed 
that two such forces were on guard against extremes 
either way; and we all appreciate that rules for conduct 
should be according to law, and not the result of fleet- 
ing notions and whims of men. We all know, but 
do not always heed, the great danger of experiments in 
things political for no better reason than that some 
change is desirable. 

As has been so often remarked in talks and noted in 
papers on this subject, efforts at reforms, until recent- 
ly, have usually been to improve a rule of conduct—sub- 
stantive law—rather than to improve the rules whereby 
all rules of conduct are made effective. Again, where 
rules of practice were criticised it was usually some 
particular rule, and efforts were made to change it 
without noticing the many rules surrounding it. 

In 1592 Bacon proposed in the House of Commons to 
condense all English laws, avoid repetitions, and drop 
what was obsolete; but his proposal was regarded as 
not only impossible to attain, but as irreverent and 
offensive to the majesty and mystery of the law. 

With the advance of civilization the show of injustices 
in common law pleading was so glaring that code 
pleading was accepted; but it remained for recent effort 
to undertake anything as ambitious as the improving, 

*This is one of the articles in the series currently appearing 
in the JourNAL on behalf of the program of the Special Com- 


mittee on Improving the Administration of Justice, of which Judge 
John J. Parker is the chairman. 
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wherever needed, of the entire field of the administra- 
tion of justice. 

Ihe American Judicature Society is dedicated “To 
Promote the Efficient Administration of Justice,” and 
for many years its officers and members, with their splen 
did Journal, have carried forward that work as far as 
it was possible for such an organization to do. 

The movement for rules of procedure in the federal 
courts was so successful, it was a surprising revelation 
that such a thing could be done so well. In passing, let 
us express the hope that the clarity, simplicity and 
completeness of those rules will not be marred by over 
refinements in opinions of the courts construing them 

The conferences of the judges of the federal courts 
under the Administrative Office Act of 1939 showed the 
value of another great reform, and indicated how easily 
it could be brought about. 

When the American Bar Association in 1940 created 
a “Special Committee on Improving the Administration 
of Justice,” many probably thought that the committe¢ 
would adopt some good resolutions, but that the prop 
aganda involved in their publicity would complete 
the work of the committee. However, with a personnel 
and a leadership that has proved to be most excellent, 
the committee has set up and has functioning an organi 
zation that has made a good start and should accomplish 
much in the great undertaking. 


There are two reasons for the writing and printing of 


this paper. One, the committee deserves and needs the 


help of all the members of the Bar; the other, to show 
that the needed help can be easily given. 

Under the able leadership of Judge Parker as chair 
DeWitt as 
secretary, the committee has outlined its work and 


man and the splendid assistance of M1 


pointed out an efficient and practical manner in which 
it shall be carried out. In the address made by Judge 
Parker, that appears in the February 1941 number of 
this JouRNAL, he admirably sets forth the aims of the 
committee and its program. The sub-committees in 
some of the states have accomplished a great deal in 
the work of reform; but this should be so in all the 
states. It is now time for all in the rank and file to come 
to the front and help. 

In his address just referred to, and in the Decembe1 
1941 number of this JouRNAL, Judge Parker pointed 
out the importance of a foundation for the program of 
the committee—a something to be done first—and stated 
that it was the formation of judicial councils in every 
State. 


Huckleberry Finn’s plan to liberate the slave Jim 
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AN ARKANSAS EXPERIMENT 


m the shed in which he was confined was to pry off 
padlock and let him out; but this plan far from 
ed the artistic sense of Tom Sawyer—it was just too 
ple. 
{nd so we may think that, before we can have judicial 
ncils or some of the other improvements we need 
| want, we will have to wait for enabling legislation; 
that is not so. The foundations for the structure 
form by the committee can be laid without enabling 
gislation. In fact, Judge Parker noted that a voluntary 
judicial council had been formed in North Carolina 
some ten years ago and has been successfully proceeding 
with its work ever since. 

Pre-trial conferences are as much a part of the order- 
ly administration of court procedure as is the meeting 
of the court, with the judge, bailiff, clerk, and the mem- 
bers of the Bar having matters to present; and they, too, 
may be put in force in the trial courts without waiting 


for enabling legislation. There is much to be done by 


the central committee and its sub-committees in putting 
force needed reforms that will not be opposed; and 
with them attended to, matters of a controversial 
nature may be taken up in proper order. Pre-trial con- 
ferences should be put in effect in all trial courts; and 
there should be little opposition to them anywhere. A 
judicial council, composed of all the trial judges in the 
state meeting once a year, will accomplish much in the 
way of reforms in procedure. Such councils are popular 
with the judges and are easily organized. The ex- 
perience in Arkansas in the creation of a judicial council 
and rules for pre-trial conferences may be interesting. 
Under the inherent power of the courts to make rules, 
and under old statutes merely providing that the courts 
could make proper rules for the dispatch of business, 
one of the trial judges in Arkansas appointed a com- 
mittee from the Bar to assist in formulating rules for 
pre-trial conferences. As a result, rules for the follow- 
ing procedure were recommended by the committee 


and adopted by rules of the court: (1) all cases are set 
lor pre-trial hearing at least two weeks before set for 
final trial; (2) the lawyers in the case are required to 
attend the pre-trial conference, prepared to discuss the 
case frankly, to the end that issues may be properly 
joined, “untenable issues eliminated, and proper stipu- 
lations made;” (3) at such conferences counsel are in- 
structed (a) that they should not appear without having 
discussed with their clients the possibility of a settle- 
ent of the case, (b) where losses other than unliquidat- 
| demands are claimed, an accurate statement of the 
ms should be prepared and be available, and in 
personal injury cases the advice of a responsible physi- 
in should be obtained as to any permanent injuries 
hat will be claimed, (c) documents, papers and records 
intended to be used at the trial should be produced at 
the pre-trial hearing; (4) counsel are expected to 
disclose all issues of fact and law that are intended to 
be raised at the trial. 
Chose few and simple rules have proved to be suf- 


May, 1942 VoL. 28 


ficient for orderly time, effort and money-saving pre- 
trial conferences. 

In Arkansas there is no act of the legislature providing 
for judicial councils; but it was simple and easy to 
have one organized voluntarily. ‘Two of the trial judges 
wrote to the other trial judges and called a meeting for 
that purpose. The judges were interested and nearly 
all attended the meeting. As a result of that, a judicial 
council organization was perfected, composed of all the 
circuit judges and chancellors in the State, the Chief 
Justice of the Supreme Court, the president of the state 
bar association, and four members of the state bar ap- 
pointed by him. The council adopted a few, but 
sufficient, rules for the organization, providing for a 
president and a vice president to be elected by the 
council each year, and a secretary and treasurer to be 
appointed by the president. At each annual meeting 
the president, with the approval of the council, shall 
appoint an executive committee of five, who arrange 
the program for the next meeting and fill any vacancies 
that may occur in the offices of the council. One of the 
first things to be done through a judicial council is to 
spread the pre-trial conferences to all trial courts. 

The central committee of the American Bar Associa- 
tion is doing an exceedingly fine work and deserves the 
active support and help of all the members of the Bar. 
With that backing we can reasonably expect that, with- 
out hurry and without costly experiments, more real im- 
provements in the administration of justice will be 
accomplished within a reasonably short time in the 
future than have ever been accomplished before in a 
similar lapse of time. The goal, and the work necessary 
to achieve it, are inspiring. 
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OBSERVATIONS ON A REVIEW OF THE 
HOLMES-POLLOCK LETTERS’ 


AVING written, at the request of the Cincinnati 
Law Review, a book review, which appeared in 
Volume XV, No. 3 (1941), of the Holmes- 

Pollock Letters, I sent reprints to various friends. ‘The 
acknowledgments lead to reflections on how one should 
acknowledge manuscripts and also throw additional 
light on the remarkable individuals who indited these 
letters. 

Should one express appreciation instanter of literary 
efforts from authors? There is some advantage in doing 
so. For once done, remembering and getting under 


Such 


prompt thanks, however, must perforce be somewhat 


way to acknowledge later become unnecessary. 


perfunctory in advance of reading. This, however, may 
after perusal, one cannot truth- 
Disraeli 
had useful formulae for noting receipt of the many 
He would 


be an advantage if, 
fully say anything good of what has been sent. 


manuscripts that were consigned to him. 
write, “I have read your book of poems and much like 
it,” or, “I have the volume you were so good as to send 
and shall lose no time reading it.” 

On the other hand, if one postpones acknowledgment 
until after reading, so long a time may intervene as 
to indicate a lack of courtesy and, the longer the delay, 
the more difficult it becomes to screw one’s self up to 
the effort of writing something worth while. And so, 
in the end, there may be no acknowledgment at all. 

Most gratifying in the communications received 
were those half dozen or more which said the review had 
induced the sender to buy the books or, more guardedly, 
to determine to buy them, or, still more cautiously, to 
get them from the local library as soon as it might 
acquire them. Such missives make a reviewer who 
happens to be an author himself, think his review has 
been a success. 

Of the two great correspondents, a variety of opinion 
was expressed. Most were more laudatory of Holmes 
than of Pollock and a considerable number dilated on 
Pollock’s bad manners. But one lawyer wrote strangely: 

I think you have been too kind in your review. Since 

I have read this series of letters, extending over half a 

century, I have thought less and less of Holmes as a human 

being. My feeling that he was a remarkable intellectual 
machine has been confirmed but to my mind, at least so 

far as these letters disclose it, he was not in any sense a 

warm blooded human being. I believe you can count on 

the fingers of two hands the places in these letters that in- 
dicate that he had any sense of humor. He improves after 
he is eighty. Aside from the cherry blossoms he scarcely 


mentions anything of beauty. Until the final tribute paid 
to his wife, when she could not appreciate it, about the 
most he could say was that she read to him while he played 
solitaire. His admitted friends were apparently fewer than 


a dozen. Despite all this the volumes have been interesting 
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to me and very suggestive, but, by golly, with his paternal 


start-off why did he take himself so damn seriously! 
and another said: 

Frankly I came out of the reading of them with a 
feeling that while Justice Holmes had an unusually wide 
literary range in his interests and work, as well as an 
incisive and philosophical mind with reference to the 
problems of the law, I felt that he was not as big a man 
either in his information or interests as | had supposed 

Another friend quoted a letter he had received from 
Wesley W. Stout, editor of the Saturday Evening Post 


I had a great admiration for Oliver Wendell Holmes 
His mind was a type of mind I am likely to admire most 
But for me his stature shrunk somewhat on a reading of 
the Holmes-Pollock letters. I couldn't escape the con 
clusion that he was a lesser man than I had taken him to 
be, though still a giant in his times. 

To the first I replied: 

I do not feel as you do about Holmes. | think he was 
a very great man in every way. He had many loyal friends 
All the members of the court were devoted to him and his 
secretaries worshipped him as a man. Some of them have 
told me of the lovely relationship that existed between 
him and his wife and of his very gallant devotion to he 
He had an interest in etchings, among other beautilul 
things. 

and the same man who sent me the excerpt from the 
editor of the Saturday Evening Post added: 

Ihe Post, as you may recall, some years ago published 
Holmes’ extraordinarily interesting letters to his unknown 
Chinese friend. 

Several commented on the fact that Holmes almost 
always sent his regards or affection or love to Lady 
Pollock, but Pollock never seems to have taken occasion 
even to mention Mrs. Holmes. One writer said he 
asked Mrs. Brandeis how she accounted for this failure 
and received the reply: 

Mrs. Holmes was an extraordinary person; a woman 
of unusual mentality; she had strong opinions. Even now 
there are those in Washington who speak of her qualities 
of intellect and character. The probabilities are that Mrs 
Holmes disliked the Pollocks, and this perhaps accounts for 
the omission of her name in the correspondence. 

Another friend mentioned an instance of Mrs. Holmes 
delightful wit. A woman who had not seen her for 
many years remarked how much older Mrs. Holmes 
looked than she had remembered her appearance. “Oh, 


you are thinking of the Justice’s first wife,” gaily replied 


“the Mrs.’’, as Holmes liked to call her. She was 


Holmes’ only wife. On the occasion of her death 
Holmes wrote, “For sixty years she made life poetry for 
me....” Holmes also valued her intellect and advice. 
She told him, for instance, he ought to deal more with 
facts and economics, as Brandeis did. Pursuing this 
suggestion, he received from Brandeis so much material 
on statistics and economic subjects that, after keeping 
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vhile, he became discouraged and returned it. 


H ver, as one of my correspondents pointed out, 
Holmes said, “For the rational study of the law the 
k-letter man may be the man of the present, but 
nan of the future is the man of statistics and the 
r of economics.” He also quoted from Holmes’ 
ing thrust at Bostonians for their provincialism: 
We carry the Commons in our heads as the unit of 
e, the State House as the standard of architecture and 
ieasure off men in Edward Everetts as with a yardstick. 
[ had heard Pollock speak, I needed no confir- 
on of his being a poor speaker; but one of my in- 
ints told of Lord Russell of Killowen mentioning 
im that when he was a student at Oxford the 
idance at Pollock’s lectures dwindled rapidly until 
scll and another were the only auditors. Russell 
iid he father had him 
Pollock was a friend of long standing (I almost said of 
ng speaking), and while the father had not given any 
commands to his son he would like him to regard his 


stayed because his written 


the lectures, no matter how 
Russell said he 
isked his remaining co-auditor why he stayed and 
received the reply that his father, too, had given him 


stion to remain at 
painful, to amount to a direction. 


a similar order. 
It seems certain that Pollock must have been a good 
leal of a boor. One of those who wrote me mentioned 
that the late Dean Ames of the Harvard Law School 
recounted that Sir Frederick and Lady Pollock had 
stayed at his house for a week. When it came time to 
eave, they had gone downstairs and gone away in a 
taxicab without expressing any appreciation of the 
hospitality or even saying goodbye. In a few minutes, 
Sir Frederick came running back and rang the bell. 
Dean Ames thought he had realized his oversight and 
came to say goodbye, but when he went to the door 
Pollock merely said, “I have forgotten my umbrella,” 
and, having recovered it, went back to his cab. Pro- 
essor Samuel Williston observes, in his Life and Law, 

p. 194: 

James B. Thayer said that when they first met, he would 
ve thought Sir Frederick’s apparent indifference passed 
e bounds of courtesy if he had not known that he had 


crossed the Atlantic partly for the purpose of the interview. 

I was a young assistant professor when I was first 
introduced to our distinguished visitor. He looked upon 
me, as it seemed, without interest and said nothing. On 
my part, I was too abashed to take the initiative. I found 
afterwards that it was his embarrassing habit to say nothing, 
unless some inquiry was made or there was something that 
he himself wished to talk about. I met him several times 
after that, but did not flatter myself that I had aroused his 
interest sufficiently to make him more than barely aware 
of my existence. Some years later, however, I happened to 
be in Quebec when Sir Frederick landed there on some 
mission from the English Government and entered the 
hotel where I was staying. I did not expect him to 
recognize me and I had no intention of thrusting myself 
upon him, but as soon as he saw me he came up and en- 
tered into a conversation that lasted a good part of the 
evening. He was accompanied by a young secretary who 
said to me after his senior had retired: “It’s astonishing 
how Sir Frederick takes to you Americans. Now in 
England, do you know, he is thought rather peculiar.” 
I was able to assure him that the thought was not insular 
but international. I should add that afterwards I had some 
correspondence with Sir Frederick and that he was punc 
tilious in answering my letters in his own hand. I have 
a letter of four quarto pages thus written. 

Another episode related by Mrs. Brandeis was passed 
on to me, as follows: 

Many years ago she and the Justice gave a little dinner 
in honor of Sir Frederick Pollock, on the eve of his 
delivering the famous Lowell Institute lectures. I imagine 
this must have taken place before Brandeis became a mem- 
ber of the Supreme Court, because I don't imagine that 
he and his wife ever had formal dinners during their 
stay in Washington. Mrs. Brandeis had four or five 
couples—exceedingly interesting people, we assume. Every 
query directed to Sir Frederick elicited a monosyllabic 
response of “yes” or “no”; that was the entire extent of his 
participation in the chats or discussions. Mrs. Brandeis 
was embarrassed; it was a sad affair from her point of view. 
The following day she learned that the reason for Sir 
Frederick's reticence was that he wanted to save his voice! 
My informant said that once he found the late Justice 

Brandeis reading the letters and remarked that he was 
thinking of starting a similar correspondence with 
someone, to which the old justice replied, “It will be well 
for you to select someone who will continue the corre- 
spondence for sixty years.” 

MurrRAY SEASONGOOD 
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Che Foundations of a More Stable World Order, by 


Ferdinand Schevill, Jacob Viner, Charles C. Colby, 
Quincy Wright, J. Fred Rippy and Walter H. C. Laves. 
University of Chicago Press. 185 pages.—In this 

siiall but unusually rich and educational volume the 
blic lectures that were delivered at the sixteenth in- 
tute on the Foundation, at the 
niversity of Chicago, are made available for the bene- 


Harris Memorial 


of the general reader. Each of the contributors is a 
‘tinguished worker in his special field, and each had 
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important and significant things to say on the subject 
assigned to him. 

Prof. Schevill leads off with a masterly sketch of the 
historical background and essential character of our 
threatened western civilization. His discussion of the 
causes of the present crisis and of the abuses of dom- 
inant principles in themselves healthy and vital—such as 
nationalism and the use of the scientific method—pre- 
pares the ground for the consideration by others of 
economic factors and influences, of international law, 
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of American isolationist traditions, of the role of in- 
stitutions in a world order, of the relation between trade 
and peace, etc. 

The contributors have little faith in Utopian blue- 
prints or absolute dogmas. They are realistic, sober- 
minded, aware of the human and other obstacles to a 
just and stable order. They believe in slow progress 
and do not despair of democracy. They do not groan 
over the serious failures of democratic statesmanship in 
America or Europe. They are not blind to the dangers 
of a totalitarian victory and a new order based on slav- 
ery, force, and obscurantism. But, if the forces of bar- 
barism and evil can be defeated, a truly enlightened 
order will emerge, provided we continue to avoid the 
political and economic blunders of the last several 
decades, follow the light of reason, give up exaggerated 
“sovereign” claims and unfair privileges, and cooperate 
sincerely with other civilized nations in restoring the 
regime of law and equity. The League of Nations, the 
World Court, freer commerce, equality of opportunity 
at home, and the open door are among the ideas or 
devices that will have to be revived, improved, and 
unselfishly, vigorously applied. 

Once more the Harris Foundation has put the 
thoughtful and forward-looking elements of the public 
under obligation by a notable, illuminating, and timely 
symposium on grave and intricate issues. 

Victor S. YARROS 
Chicago, Illinois 


Federal Aid and Public Assistance in Illinois, by Ar- 
thur P. Miles. 1941. University of Chicago Press. 260 
pages.—This study is one of a series of social service 
monographs which the impartial historian of the so- 
called New Deal era will find invaluable. Already most 
of us have forgotten the trials, experiments and errors 
of the first years of the great depression, and yet the 
lessons of that confused period must be properly inter- 
preted and taken to heart. 

Prof. Miles of Tulane University made his study of 
the Illinois relief situation at the suggestion of Dean 
Edith Abbott of the School of Social Service Administra- 
tion of the University of Chicago. He has done an ex- 
cellent job, but what is true of Illinois’ experience in 
the matter of federal-state cooperation in relief is not 
necessarily true of other states. At least fifty similar 
studies are desirable if the whole country is to be 
covered. 

In Illinois, political and other factors—the eternal 
controversy between Cook County and Downstate, for 


example—proved to be responsible not only for delays, 
wastes, and clumsy and inefficient procedures, but also 
for suspensions of federal payments and for reactionary 
exploitation of public need and misery for ignoble 
purposes. 

The study of improvised federal-state cooperation 
in a grave emergency points to possibilities of fruitful 
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and successful cooperation under normal conditions 
Several constructive recommendations are offered. Exis; 
ing bureaus and agencies dealing with the aged, the un 
employed, the destitute are poorly organized and poor\, 
administered. The division of jurisdiction and of labor 
among state, county, and township authorities remains 
an unsettled problem, while local citizen participation 
in and comprehension of the newer activities in the wid 
realm of social welfare is sadly limited and unsystematic 
There are some intelligent suggestions, too, for the fed 
eral legislators and administrators that deserve earnesi 
consideration. 


Vicror S. YARROS 


Chicago, Illinois 


Restatement of the Law of Property, Vol. III: Futur 
Interests, Parts 3 and 4, by the American Law Institute 
1940. Pp. XLIII, 1181-2118.—At last that portion of th 
Restatement of Property, for which the bench and bar 
have been waiting, has been published in final form 
During the last five years many a lawyer or judge 
involved in litigation concerning the construction of 
wills, has gone to Volumes I and II of the Restatement 
of Property for aid, but to his regret has found that 
those volumes do not deal with the numerous rules of 
construction which the courts have long followed as 
an aid in determining the intention of the testator 
Volume III, which is a continuation of the topic of 
Future Interests commenced in Volume II, consists of 
two parts: Part III, comprising two-thirds of the volume, 
develops the recognized rules of construction used in 
ascertaining a testator’s intention where the draftsman 
of the will used a plain English word which to himself 
and the testator could have only one meaning, but 
which in the light of subsequent events is capable of 
two or more constructions to a disinterested third party 
Part IV deals with the rules governing the creation and 
exercise of powers of appointment, a legal device for 
the disposition of property, with which few lawyers wer 
acquainted until Professor Leach popularized it through 
his numerous lectures over the country at lawyers 
institutes. 

An examination of the current reports in the various 
states will disclose the fact that most of the litigation 
in the field of property law, reaching the courts ol 
last resort, consists of cases involving the construction 
of wills or inter vivos trusts, in which the testator or 
settlor has sought to control the disposition of his 
property for many years after his death. In many of 
these cases unexpected events have occurred, and the 
court is faced with the problem, not of determining the 
deceased’s intention, since he probably did not antic 
ipate the turn of events, but of determining how he 
would have disposed of his property if he had been 
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vare of these possibilities. Since no two judges will 
vays make the same guesses in all cases as to how a 
ceased would have disposed of his property in the 
eht of these subsequent events, the cases in most 
\risdictions are in hopeless confusion and conflict. The 
\merican Law Institute has furnished to the profession 
this volume a series of rules of construction for these 
ses. These rules are the result of impartial examina- 
1 by the Institute of the conflicting decisions, and 
ey represent the consensus of opinion of the member- 
ip. If our courts will accept and follow them, it is 
oped that some degree of certainty may be obtained 
a field that is now in hopeless confusion. 
Some criticism has been directed at the entire Restate- 
nt of Property on the ground that it is much more 
ficult to use as a ready reference, for those not familiar 
ith it in its entirety, than is true of the other Restate- 
ents. This is undoubtedly true. As a result it is 
loubtful whether it will ever receive the common 
wcceptance by the profession that has been accorded 
some of the other Restatements. It is doubtful whether 
ost lawyers will be able to get much aid from Vol- 
ime III unless they will first read the two preceding 
olumes. This is partly due to the inherent difficulty in 
e subject-matter, but some simplification might have 
een accomplished if the material had been broken up 
into more sections. In many instances individual com- 
nents under a single section could have been treated as 
separate sections, thereby simplifying and reducing the 
scope of the main section. This is apparent when one 
notices that the entire three volumes include only 
69 sections, while the Restatement of Trusts, which 
onsists of only two volumes, contains 460 sections. 
However, a hopeful note lies in the fact that the law 
tudents now being trained in our law schools are study- 
ng the Restatement of Property in their courses, so 
that they will have the background necessary for the 
oper use of this volume. It is to be hoped that when 
the state annotations have been published the leading 
iwyers and judges will be induced to read carefully 
he entire three volumes, so that the Restatement of 
Property will become the leading authority in the field, 
is its inherent merits entitle it. 
Russe_t R. RENO 


niversity of Maryland 


{rgument from Roman Law in Political Thought, 
200-1600, by Myron Piper Gilmore. Harvard Historical 
Monographs XV, 1941. 
1324-8.—This little book undertakes to illustrate the 


Harvard University Press. Pp. 


theory of sovereign power, and particularly that of the 
prince and inferior magistrates, in Continental Europe 
and especially France between 1200 and 1600 A.D., as 
shown by the writings of a number of famous jurists 
of that period, who took as their main texts the state- 
ments in Justinian’s Digest on jurisdiction and on 
mperium—the latter being, briefly, sovereign power, or 


the power to issue and enforce official commands. 
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Ulpian (D.2,1,3) had divided imperium into pure 
(merum) and mixed, defining, briefly, the former as the 
highest criminal, and the latter as the highest civil, 
jurisdiction. The latter is generally considered as having 
been inherent in the highest offices of the State during 
the period of the republic and perhaps the early empire. 
The later emperors clearly thought that they, and they 
only, had imperium, as may be noted by the frequent 
references in the Theodosian and Justinian Codes to 
“my imperium,” and as illustrated, e.g., in C (Justinian) 
1,14,4; 1,14,2,3; 6,23,3; 8,11,17. 

In the jurists mentioned by the author may be 
noticed a diversity of opinion as to the meaning and 
scope of the Roman law texts on imperium and juris- 
diction, and as to who had imperium and especially 
merum imperium. The book illustrates how the human 
mind is affected by contemporary conditions, and how 
men will construe previously used terms to fit them. 
On account of feudalism, the ties of which were gradu- 
ally loosened, the central theme of the writers was, as 
presented by the author, as to what independent power 
was possessed by the magistrates inferior to the prince. 
The feudal lords claimed not alone ownership of their 
land, subject to feudal rights, but also governmental, 
including judicial, power. The author relates the dis- 
pute between Azo and Lothair, in the latter part of the 
12th century, in the reign of the Emperor Henry VI, 
Lothair maintaining that the emperor alone had merum 
imperium, the former maintaining that magistrates, too, 
had independent merum imperium. The opinion of 
Azo was the prevailing opinion till the 16th century, and 
was held by Durandus, Bartolus, and others. This fitted 
in with feudal conditions. A similar opinion was held 
by Zasius in Germany during the 16th century, limiting 
the magistrates, however, to the highest “judicial” im- 
perium. His opinion fitted in with the fact that 
Germany had no centralized government. Others too, 
like Barclay, recognized a distinction between the im- 


perium of magistrates and that of the prince. France in 
the 16th century had a more or less centralized govern- 
ment. Hence a number of writers, including Alciatus 
and Dumoulin, maintained that merum imperium be- 
longed to the king alone; that the power of magistrates 
was merely an exercise thereof, and that the feudal lords 
had usurped their governmental functions. 


A final and interesting chapter in the book is devoted 
to Bodin and Loyseau, the latter supplementing the 
theories of the former. Bodin is noted for his theory 
of sovereignty, which is said to have been epoch-making 
(Gierke, Natural Law, trans. p.238, note 12); it repre- 
sented the cross-road between the old and the new 
theories (45 Pol. Sci. Q. 585). The author's treatment 
of that theory, including the relative power of prince 
and magistrates, is interesting, though one could have 
wished for more extracts from Bodin. 

The book is a valuable contribution to the subject 
with which it deals, and supplements the usual treatises 
on sovereignty. At the same time the student of Roman 
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Law will gain from it a more comprehensive under- 
standing of the terms jurisdiction and imperium as 
probably used in the Roman law texts. 


Supreme Court of Wyoming Frep H. BLuME 


Trusts in the Conflict of Laws: Validity, Construction, 
Administration and Taxation of Trusts: What Law 
Governs, by Walter W. Land. 1940. New York: Baker, 
Voorhis. Pp. xxix, 425.—Walter W. Land of the New 
York Bar has rendered a signal service to attorneys and 
trustees by his book “Trusts in the Conflict of Laws.” 
This is the sort of book that you feel you should 
read over again right away. It contains 425 closely 
packed pages of logically arranged discussion. Prac- 
tically every point discussed is illustrated by pertinent 
cases clearly analyzed. 

Assume that a resident of Indiana makes his will in 
California and dies in Florida. The will appoints a 
trustee in Illinois and the estate consists of tangibles in 
Indiana, real estate in Michigan, and intangibles, the 
evidences of which are located in New York and Illinois. 
The beneficiaries are scattered throughout Indiana, IIli- 
nois, and Iowa. The testator has a power of appoint- 
ment given him under the will of a Massachusetts 
decedent. 

The law of what state governs as to the validity, the 
construction and the administration of the trust? What 
state or states can tax and whom and what can they tax? 
Did the will exercise the power and what state law 
governs that question? 

If you are faced with this type of situation, turn to 
Land and you will find help—not merely theory but dis- 
cussion of pertinent reported decisions. 

The discussion of principle and theory is relatively 
small as compared with the amount of case material 
digested and analyzed. 

The subject matter is organized, divided and sub- 
divided with great thoroughness, with perhaps a tend- 
ency to over-organization, although generally speaking 
this is a tendency in the right direction. 

A bibliography of many books, pamphlets, articles, 
periodicals, statutes, opinions, etc., and the citations of 
approximately 500 cases bearing on this specialty subject 
indicate the painstaking thoroughness of the author. 


This does not always mean a worthwhile production. 


In this case, however, the net result is that Mr. Land 
has done a most scholarly piece of work and at the same 
time one of definite practical value 

CARL H. ZEIss 


Chicago, Illinois 


Third Copyright Law Symposium: The Third Nathan 
Burkan Memorial Competition. 1940. New York: Amer- 
ican Society of Composers, Authors and Publishers. 
Pp. xxii, 393.—The Society, which has become well 
known to the public in recent months as ASCAP, con- 
ducts an annual competition among law students, in 
the field of copyright. The dean of each participating 
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law school selects the best essay in his school, and thy 
author receives a prize of $100. All the winning essays 
are then submitted to a single judge, who picks the best 
1940 are 


printed in the volume here under consideration. They 


for publication. The seven best essays fon 


are (in order of the judge’s choice) A Re-Examinati 
Frank R. Miller (lowa), Pub 


Performance for Profit: Past and Present, by Frank D 


of Literary Piracy, by 


Emerson (Western Reserve), The Law of Copyright and 
the Right of Mechanical Reproduction of Musical Co 
position, by Calvin Welker Evans (Arizona), Ameé 
ican “Popular” Music and the Copyright Law, by Irving 
Propper (St. Lawrence), The Businessman De als with 
Copyright, by Robert W. Bergstrom (Chicago-Kent 
Common-Law Rights Befére Publication, by Howard B. 
Pickard (Oklahoma), The Development of Motion P 
ture Copyright, by Milton H. Aronson (Washington 

Dean Wigmore, the 1940 judge, says in his Intro 
duction: 


The subject of Copyright has until recently been almost 
wholly neglected in the curricula of our law schools. Even when 
the art of composition in the last few decades was reaching the 
height of its development in the new modes of notation, repr 
sentation, and transmission, by means of camera, film, record 
and radio, the litigation thus arising bid fair to remain in the 
hands of a few seasoned veterans, while the new rising generation 
of embryo lawyers was given no encouragement to make ac 
quaintance with the legal problems involved. 
established on the Nathan Burkan Memorial Foundation are 
changing all this. 
copyright-minded. 


The competitions 
Ihe coming generation at the Bar is already 


This is amply demonstrated by the essays now evoked in these 
competitions. I have been truly surprised, not merely at the 
general high level of treatment in these contributions, but in 
many instances at the accurate thinking, the breadth of view 
the comprehensive search of materials, the maturity of judg 
ment, and the lucidity of exposition. 
labelling the best of them is apt to leave the judges beset with 
doubt and indecision. 


The task of choosing and 


I am a thorough believer in the employment of competition 
with substantial awards, as a method of awakening the active 
interest of law students in worthwhile subjects of research. It 
can well be wished that similar foundations in other subjects 
would resort to the same expedient for awakening interest, dis 
covering hidden talent, and infusing new blood 
thinking on those subjects. The coming generation 
assured of a widespread supply of well equipped legal argument 


into the 


in this prolific and prodigious subject of Copyright Law. 


C. P. M. 

Food, Teeth and Larceny, by Charles A. Levinson 
1940. New York: Greenberg. Pp. VIII, 232.—This book 
deals with claims based on injuries to teeth from harm 
ful substances supposedly found in articles of food. The 
publishers advertise that the author “is well known as 
the Dental Sherlock, and is employed by many insut 
ance companies, restaurant organizations, manufac- 
turers and vendors of food to track down fake law suits 
brought by people for personal injuries.” In the cas 
of a genuine injury, the author advises you not to go 
to a lawyer, but to deal direct with the seller or the 
insurance company (the author’s employers,) who will 
be sure to treat you fairly and decently. If the case is 
fraudulent—and it would seem that it usually is—the 


fake claimant, who says he has hurt a good tooth, is 
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almost certain to go to a dentist (the author’s profes- 
n,) and the dentist, if a scrupulously honorable man, 
promptly make a full report to his principal and 
nanent employer, the insurance company, of course 
hout saying anything to his patient, and the scheme 
fail. However, when there is a combination of 
wked dentists, doctors, and lawyers, a dangerous 


situation arises. ‘he author very properly advises food- 
dealers to fight claims which they believe to be un- 
founded, instead of encouraging racketeers by settling 
the claims. ‘The defendant undoubtedly will engage the 
services of a good lawyer, and, contrary to the author’s 
not quite disinterested advice, it may not be a bad 
thing for the honest claimant to do the same. 

S & i. 


CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Administrative Law 
The President as Chief 
Patterson, in 22 Boston University L. Rev. 1. (January, 


{dministrator, by C. Perry 


942.) 
Chis forty-two page discussion attempts to cover 
several of the highly controversial phases of administra- 
tive law. It is readable and will perhaps please the con- 
rvatives for it spanks the advocates of administrative 

solutism. However it left one reader with the con- 
iction that the document in many respects fails to 
oid superficiality. Worse, there are many statements 
unsupported and questionable accuracy. There are 
ver-statements, viz: “The farmer has to sow his fields 


«cording to the blueprints of the administrative 


igencies of the Department of Agriculture.” In discuss- 
ne Procter & Gamble Co. v. United States, Professor 
Patterson appears to be wholly unaware that this case, 
which is the source of the “negative order” doctrine, 
as re-examined and effectively overruled. See Ro- 
ster Telephone Co. v. United States, 59 S. Ct. Rep. 
754. The development of our national bureaucracy “has 
created the most serious problem that our democracy 
is ever faced.”” What is the solution? Secure the proper 
rsonnel for administrators and subject administrative 
ecisions to judicial review! After considerable praise 
nd some criticism for the vetoed Walter-Logan bill, 
e report of the Attorney General's Committee is 
raised, particularly the provisions for hearing com- 
federal ad- 


issioners and the proposed office of 


ninistrative procedure. 


Administrative Law 
{dministrative Procedure, by Gilbert H. 
Rev. 501. (February, 


Reform of 
Montague, in 40 Michigan L. 
1942.) 

There have been many reviews of the report of the 
\ttorney General’s Committee on Administrative Pro- 
cedure. This “summation” of the debate by Mr. Mon- 
tague, well known New York lawyer and author, is 


~ 
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perhaps the most interesting of those which have been 
read. Aside from comments which appear in his exten- 
sive footnotes, the author was too diffident in expressing 
his own views on these controversial issues, viz: (1) How 
far should administrative duties be delegated to sub- 
ordinates; (2) How far should adjudicating functions 
be separated from other administrative activities; (3) 
How far should hearing commissioners be independent 
of the administrative agencies; (4) How far should ad- 
ministrative rule-making be safeguarded, and how far 
should rule-making and declaratory ruling procedure 
be extended; (5) How far should the courts review ad- 
ministrative action; and (6) Legislative standards of 
fair procedure. In his footnotes, however, Mr. Montague 
makes it clear that he is not sympathetic with those 
law teachers who have extreme notions as to the power 
that should be granted to administrative officials. In 
this group he places Gellhorn, Landis, Feller and Jaffe. 


Bankruptcy 
Municipal Debt Adjustments under the Bankruptcy 
Act, by Giles J. Patterson, in 90 U. of Pennsylvania L. 
Rev. 520. (March, 1942.) 
The background, history, and the struggle to obtain 
a municipal bankruptcy enactment is set forth in a brief 


article in simple, clear language. One reads with par- 
ticular interest that: “More than 200 cases involving the 
validity of municipal bonds were decided by the 
Supreme Court of the United States during the term of 
office of Chief Justice Waite alone. In the great majority 
of these cases, the bonds were held valid, and settle- 
ments were voluntarily effected between creditors and 
. As a result of these settlements, municipal 
bonds regained their reputation and continued to be 
. The collapse of the 


debtors . . 


regarded as sound investments. . 
Florida boom in 1928 initiated another period of de- 
faults, but even prior to that, defaults had occurred in 
the bonds of drainage and irrigation districts, both in 
Florida and in the West... . It is said that in 1934, 
there were 2,019 municipalities, counties and other 
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governmental units in default on principal or interest, 
or both, and that the total principal of securities in- 
volved was in excess of $1,000,000,000."" But the author 
rejoices that the Act will cease to be effective June 30 
this year because, if it should be a permanent Act, it 
could be an instrument of injustice by making it 
possible for municipalities to repudiate their obliga- 
tions whenever they thought that they could obtain 
easier terms. It is conceded that the Act “in the main” 
has been helpful. There was a failure to specify in 
what respect it had been detrimental 
Conflict of Laws 

The Federal Courts and the Conflict of Laws, by 
Walter Wheeler Cook, in 36 Illinois L. Rev. 493. 
(January, 1942.) 

Evidence is accumulating that the Supreme Court 
made a serious error in deciding Erie Railroad Co. v. 
Tompkins “like a bolt from the blue,” 
benefit of argument. Professor Cook, however, is sym- 


without the 


pathetic to that decision. His thesis is this: ““The abo 
lition of federal departure from state laws dealing with 
matters of wholly local concern which the Tompkins 
case has brought about seems to the present write! 
wholly desirable. It is another matter to extend state 
rules to conflict of laws cases, which are not matters of 
wholly local concern to the various states, since they 
involve factual situations wholly or partially connected 
with other states or some foreign country.” Accordingly, 
he seriously questions (1) the decisions last June by the 
Supreme Court in Klaxon Co. v. Stentor Electric Mfg. 
Co. and Griffin v. McCoach; (2) whether Justices Holmes 


and Brandeis in their questioning of Swift v. Tyson 


expected the rule they desired to apply to cases in the 


field of conflict of laws arising in the federal courts; 
(3) whether the Supreme Court really intends to abolish 
federal equity so far as it constitutes a body of sub 
stantive law; and (4) Justice Brandeis’ uncalled-for 
dictum that Congress is without power to enact rules 
of decision for the federal courts in the broad field of 
general law. Furthermore, Professor Cook warns that 
there is chaos in the state decisions concerning conflict 
of laws and that attempting to compel the federal 
courts to follow them may result in losing “whatever 
unifying influence a uniform federal law of the con 
flict of laws might have had, without actually attaining 
that uniformity of decision by state and federal courts 
which the new doctrine is supposed to bring about.” 
Mr. Cook has written ably and clearly and his article 
should be required reading for every member of the 


Supreme Court of the United States 


Constitutional Law 
The Supreme Court on Freedom of the Press and 
Contempt by Publication, by Elisha Hanson, in 27 
Cornell L. Qu. 165. 
It is interesting to read what amounts to a eulogy 


upon Mr. Justice Black and what appears to be the 


(February, 1942.) 
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left wing of an advanced Supreme Court. This comes 


from the general counsel of the Americar Newspapet 
Publishers Association who formerly was closely asso 
ciated with the Chicago Tribune and the McCormick 
brothers. There is reason to believe that, if the Supreme 
Court had continued to be controlled by the type of 
judges these gentlemen favored, the decision in the 
Bridges and the Times-Mirror cases would have been 
far different from what it was. Not much consideration 
is given to the Bridges case. Thus it would appear that 
it was a bit difficult to accept freedom of speech for 
Bridges. After all, Bridges would probably have been 
deported if the majority of the metropolitan newspape1 
owners in this country had prevailed in their determina- 
tion to defeat President Roosevelt in 1936 and 1940 
and thus had prevented him from making the Supreme 
Court what it is today. Mr. Hanson has reviewed and 
commented upon two opinions which do not leave 
much to be said. So, not much is added to the opinions 
except to grill Mr. Justice Frankfurter, particularly 
by contrasting his opinion with his conduct in thé 


But the style is good and a reader 


Sacco-Vanzetti case 
will probably enjoy Mr. Hanson's article. It would be 
interesting if editors of our metropolitan newspapers 
would take the following excerpt from the article, sub 
“civil liberties 


stitute the word “commerce” foi 


“press,” “expression” and “publication” and then com 
pare their editorial policy over the past ten years 
“Civil liberties do not stop at state lines. Freedom 
of the press cannot flourish as a national policy if each 
state can make it mean different things in different 
localities. It certainly is a matter of concern to all th 
people what California does to restrict freedom of 
expression. Subtle encroachments upon the freedom of 
publication in one state invite like encroachments in 


other states.” 


Constitutional Law 


Revoking Probation, Parole or Pardon Without a 
Hearing, by Henry Weihofen, in 32 Journal of Criminal 
February, 1942 


Law and Criminology 531. (January 


The Governor of Kentucky granted a conditional 
pardon which provided that if the prisoner failed to 
observe the conditions he might be re-confined by 
“executive order.” There was a revocation without 
notice or hearing and this was held valid by the Ken 
tucky Court of Appeals. However, upon another appli 
cation for habeas corpus, a Circuit Court of Appeals 
held that Kentucky’s interpretation of the pardon was 
conclusive, but that this made the action unconstitu 
tional as lacking in procedural due process. This is the 
first case of its type that has made such a ruling and is 
a challenge to the procedure of summary revocation 
that exists in about half of the states. Professor Weiho- 
fen thinks that the ruling of the Sixth Circuit is clearly 
right as a matter of penal administration as well as 
is expressed, however, 


constitutional law. Concern 


over the attitude of the Supreme Court. Much reliance 
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has been placed upon a dictum by John Marshall that 
a pardon is a deed that is not complete without an 
acceptance and that a pardon may be rejected. Also 
Mr. Justice Cardozo in a dictum rejected the argument 
ff a probationer, whose probation had been revoked 
without a hearing, that he had a constitutional right 
)a notice and hearing. 


Criminal Law: Entrapment 


The Doctrine of Entrapment in the Federal Courts, 
Mikell, in 90 U. 
(January, 1942.) 


William E. 
ey 245, 


[he doctrine of entrapment is American. It is not 


of Pennsylvania L. 


mentioned by the English writers and does not appear 
in the English cases. In the United States it started as 
litum. ‘Though its career has been short it has been 
the source of conflict and confusion which reached 
something of an impasse in the majority and minority 
pinions in Sorrells v. United States. Most of Professor 
Mikell’s discussion is concerned with these opinions. 
He is critical of the majority opinion and observes that 
ie new doctrine in that opinion has since been ignored, 
nd that the courts are rationalizing their decisions on 
he basis of tests that were used prior to the Sorrells 
ase. He is also critical of the minority opinion; 

believes that it announces “a startling doctrine.” 
Accordingly the conclusion is that there is no rational 
basis for the doctrine. Its origin is in the feeling of 

judges. Professor Mikell thinks that there is another 
ind more effective remedy to stop the practice of en- 
apment. What is it? Convict the officer! “A few such 
onvictions and the practice of entrapment would 
ease."” Perhaps this is the remedy but this commentator 
wishes to list himself as thoroughly skeptical. 

International Law 

The Twentieth Year of the Permanent Court of 

International Justice, by Manley O. Hudson, 36 The 


(January, 


merican Journal of International Law Il. 


War is apparently a hateful word to Judge Hudson. 
\ Rip Van Winkle would not know 
lrom his brief discussion that there is a World War in 


He does not use it. 
rogress even though he would know that there is 
something wrong. A “cataclysm’’ has come upon the 

rid, and twice we are informed that payment of the 

ges’ salaries has been suspended. “The institutional 
tramework of the Court was maintained, the personnel 
1 its bench was kept intact, its officials were at their 
posts, and certain funds were available for current ex- 
penses; but no sessions were held during the year, and 
nO progress was made with the two pending cases.” 
Sixty cases have been before the Court. Its contribution 
has been worth while and its jurisprudence has had a 

eat influence on international law. The Court has 
given general satisfaction and “holds itself in readiness 
to serve the peoples of the world in the years which lie 
ahead.” 
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ANNUAL MEETING 
DETROIT, MICHIGAN 


August 24-27, 1942 


The Sixty-Fifth Annual Meeting of the Ainerican Bar 
Association will be held at Detroit, Michigan, August 
24 to 27, 1942. Further information about the meeting 


will be given in the JouRNAL from time to time. 


Hotel Accommodations 
Official Headquarters—Statler Hotel. 
Hotel accommodations, all with private bath, are available as 
follows: 


Two-room 
suites 
(Parlor and 
1 bedroom) 


Twin- 
beds for 
2 persons 


Single Double 
for (Dbl. bed) 
1 person 2 persons 
Book-Cadillac . . .$3.30-$5.50 $5.50-$7.70 $6.60—-$9.90 $12.00—-$16.00 
(Michigan & 
Washington) 
Detroit-Leland .. 5.00- 5.50 6.00- 7.00 12.00 
(Casey & Bagley) 
Fort Shelby 

(525 Lafayette) 


4.00- 7.00 4.90- 7.00 11.00- 16.00 


Statler he 
(Washington 
& Park) 


(Advance reservations have now exhausted all space 
at Headquarters Hotel.) 


Explanation of Type of Rooms 
A single room contains either a single or double bed to 
be occupied by one person. A double room contains a 


double bed to be occupied by two persons. 


A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 

A parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 


bedrooms may be had in connection with the parlor. 


To avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tion, stating hotel, first and second choice of, number of 
rooms required and rate therefor, names of persons who 
will occupy the same, arrival date and, if possible, defi- 
nite information as to whether such arrival will be in 


the morning or evening. 


Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, Chi- 


cago, Illinois. 
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A Simple Test 


HE most important thing in the world today for 
civilization and democracy is the defeat of Hitler and 
his associates. 

Until the allied nations defeat the evil forces which 
began the war in which the whole world is now engaged, 
nothing is of much concern except that which may help 
bring us victory. 

Every question as to what we shall do or refrain from 
doing must be answered by this simple test: Will it help 
defeat the wicked men who have set the world on fire? 
If not, the answer must be “No.” If it does, the answer 
must be “Yes” and we must do all that we can to make 
that answer effective. 

This simple philosophy of that test solves most of our 
doubts. It is applicable to every class of our people. It is 
a safe guide for those who have, and for those who have 
not, for if those prevail who seek to take by force of arms 
what they desire, none of us will have anything—and all 
of us, rich and poor alike, will be slaves of conscienceless 
tyrants. 

Unity of purpose is essential to victory. Discord and 
controversy are a hindrance to the accomplishment of that 
result. Debate which threatens harmony might well be 
postponed until a more appropriate season. In time of 
danger we should take friendly counsel together for the 
ascertainment of courses which lead to victory. 

At the recent mid-year meeting of our House of Dele- 
gates, the representatives of the organized bar manifested 
their desire to promote harmony and avoid discord. There 
can be little doubt that the great body of men whom they 
represent will approve that course and pledge to its support 
all their power and influence. 

The influence of the bar is greater than may have been 
recognized by some. Every lawyer has those who submit 
to him their problems and who are guided by his advice. 
In addition to the other great work which the men of our 
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profession are doing they can render effective aid to the 
accomplishment of victory by urging the importance of 
unity and the desirability of postponing until a mor 
appropriate time, controversies which lead toward discord 


Making Democracy Worth Fighting For 


MONG the objectives which have been chosen by the 
American Bar Association, and for which such 
effective and substantial work has been and js 

being done, there stands in the front rank the improvement 
of the administration of justice. 

The relationship of that work to the winning of the war 
is clear. This war is a war to defeat autocracy and preserve 
democracy. Justice is not a matter of concern to the 
autocracies. It cannot flourish in an atmosphere of tyranny 
Justice is one of the chief objectives of democracy. Any. 
thing therefore which improves the administration of 
justice makes democracy more worth fighting for. 

In another column Judge Otis has comprehensivel; 
presented our program for improving the administration 
of justice. Chief Justice Alexander of the Supreme Court 
of Texas records progress made by the judges of that state 
toward the establishment of that objective by the Texas 
judiciary. 

The particular feature of what is being done in Texas is 
the fact that it is being accomplished by judges themselves 
upon their own initiative and at their own expense, without 
legislative command or appropriation. 

One of the chief reasons for delay in the improvement 
of judicial procedure has been the mistaken notion that 
nothing could be done unless the legislative department 
commanded it and financed it. The fact that Texas has 
accomplished so much so easily, should be a great stimulus 
toward further progress in this important feature of 
judicial administration. 

Men can take counsel as to their own affairs without 
other help than their desire to improve existing situations. 
This they do in their families, their business, their associa- 
tion, their clubs, and in their other social agencies. Texas 
has joined the roster of other states in which it has been 
demonstrated that the judges also can take common 
counsel to the end that their judicial duties may be better 
and more effectively performed. 


Pre-Trial Conferences 


N the four years which have passed since the Federal 
Rules of Civil Procedure were adopted and promul- 
gated by the Supreme Court of the United States, 
great progress has been made, not only by the practical 
application of that rule in federal courts, but also by the 
adoption of similar rules in several of the state courts. The 
latest accession to the list of states in which pre-trial 
practice has been adopted is Arkansas. Progress toward 


AMERICAN BAR ASSOCIATION JOURNAL 





1 t the 
ance of 
a mMore 


discord 


by the 
h such 
and 1S 


vement 


-he war 
reserve 
to the 
/ranny 

Any. 


ion of 


nsively 
tration 
Court 
t state 


Texas 


exas 1§ 
selves 
ithout 


ment 
1 that 
tment 
is has 
nulus 


re ol 


thout 
tions. 
sOcia- 
Texas 
been 
\mon 


etter 


EDITORIALS 


at objective is a part of the program of the Association’s 
Committee on Improving the Administration of Justice. 
[he article written by Mr. Loughborough will reward 
reading and consideration. 

One feature of what we now call “Pre-trials” is that it 
s really so old, although the name is new. Our best trial 
judges, those most anxious to come to a proper decision 
of their cases, have inquired of counsel at an early stage 
of the proceeding what issues of fact and what questions 
of law were involved. This custom grew up without 
statutory provision. Indeed, no statute or rule is really 
necessary now to justify the adoption of such a course, in 
any case where it seems to the court to be desirable and 
appropriate. The federal rule has accomplished the good 
purpose of concentrating judicial attention on the desir- 
ability of a more frequent resort to that idea. 

Other incidental objectives are also within the purview 
of the rule. Among them is the prevention of the trial 
of unnecessary controversies, economy of time by the short- 
ening and simplification of the trial and the discovery to 
both sides of such a clear view of the real nature of the 
controversy, as to lead in many cases toward settlement. 

Lawyers, however, are averse to being forced into un- 
willing settlements. Sometimes this ‘unwillingness is 
unjustifiable obstinacy and sometimes it is due to the fact 
that counsel have conscientiously examined that question 
and have come to definite conclusions. The settlement of 
controversies therefore should not be given first place 
in the objectives of the pre-trial. The first place should be 
given to the opportunity of both court and counsel to 
know exactly what the real controversy is, to eliminate 
immaterial and undisputed issues, and thus to speed its 


course of justice. 


Our Members in Service 


VERY day gives increasing proof that we are building 
up a great fighting force on land and sea and in the 
air. 

There is every reason for confident belief that this great 
force will soon demonstrate its ability to throw into the 
war a weight sufficient to bring victory to the allied 
democracies. 

Every day, also, there comes to us proof of the extent 
to which lawyers are entering military service. On page 
375 we reproduce a letter from one of our members who 
fought under MacArthur on the Bataan peninsula, and 
who we hope is still fighting in Corregidor. 

When Lieutenant Colonel Halstead wrote that letter it 
had of course been impossible to inform him that action 
had been taken by which all members of the American 
Bar Association in active service in the military forces of 
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the United States, including all of them in the Philippine 
Islands, had been exempted from the payment of dues and 
would be carried on a special list of privileged and honored 
members. An account of this action will be found in our 
April issue, page 249. 

There are undoubtedly many others of our members 
serving under our flag in this great war for the preserva- 
tion of free government, who are also not informed of our 
desire to retain them on our list of members, without 
financial obligation, and to make that membership a 
source of the encouragement and pleasure which comes 
from the recollection of friendship and association among 
those who have worked together for the establishment of 
justice among men. It is hoped that what has been said 
may in time be known by all. 


Implementing the Decision of the Mid-Year Meeting 


HE effect of the mid-year meeting of the House of 

Delegates was to dedicate the Association to aiding 

the nation’s war effort. The task of coordinating this 
work was assigned to an over-all committee of three 
members. 

After a study of the problem, that committee met in 
Chicago on April 20. The meeting was attended by repre- 
sentatives of the following named committees and sections: 
War Work, Bill of Rights, Improving the Administration 
of Justice, Section of International and Comparative Law 
and the Junior Bar Conference. Also in attendance were 
the chairmen of two new committees created at the mid- 
year meeting: Tappan Gregory of the Committee on 
Amendments to the Soldiers’ and Sailors’ Civil Relief Act 
and Robert G. Storey of the Committee on Civilian 
Defense. 

Suggestions were received from and made to those 
committees and sections as to the work they should under- 
take in aid of the Association’s paramount objective. The 
result was a definite allocation of special work to each 
of them. 

The over-all committete also thoroughly explored the 
possibilities of other committees and sections relating 
their activities to war work. The chairman of those other 
committees and sections were informed as to what it was 
believed they could do and their independent views were 
solicited. After these have been received there will be a 
further distribution of work by the over-all committee 
when it meets during the first week in May. 

The theme of the annual meeting in Detroit will be the 
complete mobilization of the organized Bar for war work. 
The success of that meeting will depend upon how closely 
committees and sections adhere to that theme and how 
much vision they exhibit in amplifying it. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Statutes—The Puerto Rico Organic Act— 
Impairment of Obligation of Contracts— 
Act of June 8, 1921—Water Rights— 
Assessments 


The Puerto Rico Act of June 8, 1921 which attempts to levy 
assessments for the operation and maintenance of water systems 
on lands outside the systems, which because of prior rights to 
take water from the same source do not pay for the water so used, 
and whose right to take water as an equivalent of those prior 
rights has been recognized by governmental authority, is invalid 
under the provision of the Organic Act which prohibits the im- 
pairment of contracts. 


People of Puerto Rico v. Russell & Co., 86 Adv. Op. 
719; 62 Sup. Ct. Rep. 784; U. S. Law Week, 4271 (No. 
95, decided Mar. 16, 1942). 

Under Spanish law the owners of certain lands in 
Puerto Rico became entitled to take from the Jacaguas 
river for the irrigation of their lands, 12,612.1 acre-feet 
of water. Those rights passed in due course to Russell & 
Co., respondents. The owners and their successors are 
hereinafter called, for brevity, the Fortuna interests. 

In 1908 Puerto Rico by statute authorized the creation 
and operation of an irrigation system and the construc- 
tion of a dam across the Jacaguas river a short distance 
above the Fortuna’s intakes. 

In 1913 an amended act provided: 

In the case of any land carrying a water right or con- 
cession of which the source of supply is destroyed or im- 
paired by the construction or operation of the irrigation 
system, which shall not have been relinquished or surren- 
dered to the People of Puerto Rico, such land shall be 
entitled to receive from the irrigation system an amount 
of water which is the reasonable equivalent in value of 
the said water right or concession. 

The Puerto Rico Commissioner of the Interior was 
given broad authority to carry the provisions of that 
Act with effect. In the exercise of that authority he exe- 
cuted contracts with the Fortuna interests, by which a 
part of Fortuna’s rights to take water for two large 
tracts of its land were “suspended”, and _ regular 
deliveries to Fortuna of specific daily amounts of water, 
equivalent in value to the “suspended”’ amounts, were 
assured. The contracts also provided that for periods 
of ten days in each year Fortuna might take all the 
water to which it had been entitled under its original 
grant so that the “suspended” rights should not be lost 
by non-user. 

Under the irrigation law, lands in a district could be 
assessed for the cost of operating and maintaining the 
system, and surplus water could be sold and the 
proceeds used for maintenance. Soon after the contracts 
were made a controversy arose between the Fortuna 
interests and the insular government as to Puerto Rico’s 


right to sell surplus water. Litigation ensued which 
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terminated in a decree restraining the diversion of 
certain surplus waters to which the Fortuna interests 
were entitled under the contracts. The decree also 
sustained the validity of those contracts. 

July 8, 1921 the legislature adopted an act imposing 
a special tax on all lands outside a water district, which 
receive water from the districts without payment of the 
special taxes levied on property within the districts. 
This is the statute enforcement of which is asserted to 
impair the obligation of the contracts. 

The Act as is admitted in briefs and on the argument, 
was aimed only at those who, like the Fortuna interests, 
had contracted for the receipt of water in lieu of that 
to which they were of right entitled and whose lands 
were not a part of the irrigation district. 

Action was instituted by the insular government in 
an insular court for the recovery of several years’ taxes 
so imposed. The cause was removed to the United 
States District Court, where a motion to remand was 
denied and a judgment entered for the Fortuna in 
terests on the merits. The judgment was affirmed by the 
Circuit Court of Appeals for the First Circuit, but was 
reversed by the Supreme Court for want of diversity of 
citizenship on which jurisdiction of the federal courts 
depended. 

After remand, the case was tried in the insular 
district court and the complaint was dismissed on the 
merits, on the ground that the challenged Act of 1921, 
was an invalid impairment of the obligation of the 
1914 contracts. The Supreme Court of Puerto Rico 
reversed and rendered judgment for the insular govern- 
ment. The Circuit Court of Appeals in turn reversed 
and reinstated the judgment of the insular district 
court. 

On certiorari the Supreme Court affirmed the judg- 
ment of the Circuit Court of Appeals. 

The opinion of the court was delivered by Mr. 
Justice Roperts. As to the fundamental rights of the 
Fortuna interests he says: 

By the Act of 1908, the people of Puerto Rico under 
took the construction of a public irrigation system. This 
necessitated the erection of a dam for impounding and 
storage of part of the waters of the Jacaguas River above 
the respondent’s intakes, and the creation of an irrigation 
district. The statute recognized the necessity of providing 
a method for the acquisition of the rights of riparian 
owners whose land lay below the dam. Section 12 author- 
ized the condemnation of existing water rights and the 
payment of their fair value to the owners. By the amenda- 
tory Act of 1913, the owners of lands which fell within the 
irrigation district could release their preexisting rights, 
have them valued, and be paid the value by credits against 
their proportionate share of the expense of the construction 
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| operation of the system. By Section 13 owners of 

ls having water rights, whose source of supply would 
destroyed or impaired by the construction or operation 
the system, who had not surrendered or relinquished 
ir rights, were declared entitled to receive from the 
gation system an amount of water which would be the 
sonable equivalent in value of the right or concession 
destroyed or impaired. The Commissioner was author- 
| to negotiate contracts to this end with such owners. 


I 


Referring to the arrangement made by the Com- 
sioner and the Fortuna interests, Mr. Justice 
RTS Says: 
.. It is clear that in order to realize the Government’s 
rpose it was deemed necessary to reach an accommoda- 
n concerning preexisting valid water rights of land 
ners whose lands could not or should not be included 
the irrigation district. In the case of such persons the 
irpose was to substitute a fair equivalent for the rights 
retofore exercised. Such an arrangement offered mutual 
vantages to Puerto Rico and to the owners. Whereas 
rtuna had, prior to the erection of the dam, the right 
take over 12,000 acre-feet of water per year for irrigation, 
proportion of surplus waters, and certain torrential 
iters, the supply was uneven and uncertain due to the 
regularity of rainfall. It was, therefore, an advantage to 
respondent's predecessor to surrender its maximum 
hts in consideration of an agreement that there should 
delivered to it, equally and evenly throughout the year, 
something less than the maximum it was entitled to take 
inder preexisting conditions. On the other hand, it was 
n advantage to the irrigation system that it should not be 
/bliged at any time to deplete its storage waters by furnish- 
the respondent the maximum amount which, if the 
iter were available, it was entitled to receive. 


rhe insular supreme court held that the challenged 
\ct did not impair the obligation of the contracts, that 
the exaction was a tax. As to that Mr. Justice ROBERTs 


The assessment contemplated . .. is not a general tax 
iid for the support of government upon a property right 
x a franchise. . . . If Puerto Rico had essayed to tax 
respondent's lands or its water rights by a general law, 
quite distinct questions would arise which we need not 
ISCUSS. 

rreated as an assessment of part of the cost of mainte- 

ince of the irrigation system, the petitioner insists that 

e exaction does not violate the obligation of the 1914 
mtracts. It asserts that the agreements were only that a 
civen amount of water would be released, or made avail- 
le, or allotted to respondent and therefore The People 

Puerto Rico are free to charge to respondent the cost 
ff delivering the water; and, further, that if the contracts, 
y their terms, precluded the imposition upon the respond- 
nt this cost they are beyond the power of the 
Commissioner. 

Section 13 of the Act of 1913 authorizes the Commis- 
sioner “to enter into agreements with such owner or owners 
is to the amount of water and the time, place and con- 
ditions of delivery thereof, which shall be delivered to the 
inds to which the said water rights or concessions are ap- 
purtenant as the fair equivalent in value thereof, 
We think it evident from this language that the Commis- 
sioner was not limited to agreeing to allot to the land-owner 
1 certain amount of water but was empowered to stipulate 


that at certain times he would cause to be delivered, at 
specified places, the water which respondent was to receive 
is the equivalent of that which it had formerly been en- 
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titled to take at its intakes along the river. That the 

Commissioner so construed his authority is plain from the 

terms of the contracts. 

Mr. Justice ROBERTS examines the Commissioner's 
contracts with the Fortuna interests and shows that the 
obligation to “deliver” water is clear, unconditioned, 
and inconsistent with the reservation of any right to 
exact payments of any sort. The effect of the contracts 
is declared as follows: 

From the four corners of the agreements it is clear that, 
in consideration of the suspension of the rights of Fortuna, 
and its successor, the respondent, the insular government 
agreed not merely to allot, but to deliver, at specified 
places, certain quantities of water. Prior to the execution 
of the contracts, Fortuna was under no obligation to the 
government to pay it any cost or expense for the bringing 
of the water to its intakes. The contract clearly contem- 
plates that it is to be under none with respect to the water 
agreed to be delivered to it in lieu of that which it formerly 
had the right to take. This fact is emphasized by the pro 
vision that, if it desires delivery at other places than those 
specified in the contracts, it shall bear the expense entailed 
by the change. 

As to the right claimed by the insular government to 
dispose of the surplus water, it is said: 

The deficit in the maintenance cost of the system was 
met, for some time, by the sale of surplus water. The con- 
tract gives the respondent the right to a portion of such 
surplus water over and above the specified amounts to be 
delivered by the petitioner. The respondent sued to enjoin 
the petitioner from selling the surplus water to which it 
claimed to be entitled. The suit resulted in an injunction. 
The Government being thus deprived of the revenue there 
tofore used towards the maintenance of the system adopted 
the Act of 1921 with the evident purpose of recouping a 
portion of that expense from the respondent and others 
with whom it had made contracts in 1914 for the delivery 
of the stipulated amount of water to them without charge 
therefor. The history of the legislation shows that the 
proposed exaction was not a general tax but was an effort 
to collect from persons whose land was not in the irriga- 
tion system a portion of the expense of maintaining that 
system, whereas the contracts exempted them from contrib 
uting to such cost as a condition of receiving the stipulated 
amount of water from the system. This was a clear viola- 
tion of the obligation of the contracts. 


Mr. Justice Douctas delivered a dissenting opinion 
in which Mr. Justice BLack, Mr. Justice MurpHy and 
Mr. Justice Byrnes joined. 


Mr. Justice DoucGias says that but for the contracts, 
there would be no doubt of the validity of the assess- 
ments, and that “the existence of the contracts does not 
call for a different result.” In this respect he lays stress 
on the holding of the Supreme Court of Puerto Rico 
that the contract and the statute speak of the “delivery” 
of the water and that they are to be interpreted as mean- 
ing that the Fortuna interests “agreed to receive a cer- 
tain quantity of water” in exchange for its rights. He 
says “I do not think that construction is unwarranted.” 

In his analysis of this interpretation of the contract 
Mr. Justice DOUGLAs says: 

Puerto Rico’s undertaking in each instance was to “de- 
liver” water at specified intakes provided by respondent. 
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Those intakes were in the river or in designated reservoirs 
provided by respondent. It seems reasonable to conclude 
that Puerto Rico's undertaking was to make the specified 
quantities of water available so that they would be re- 
ceived at those intakes. To enforce the present tax is not 
to renig on that undertaking. The fact that respondent was 
to bear ‘‘all extra expenses” in case water was delivered at 
intakes other than the designated ones seems to me hardly 
more than a provision that respondent was to bear the cost 
in case the irrigation system had to be partially relocated 
to meet its requirements. In any event, it does no more 
than raise a doubt as to the correct interpretation of the 
contract—a doubt which, as subsequently pointed out 
should not be resolved against the power of Puerto Rico 


to impose this tax. 


That interpretation is next examined in the light of the 


purpose of the arrangement. That purpose is declared to 


be the ascertainment of a figure which would represent 
a fair equivalent for irrigation purposes of the amount 
of water which the Fortuna interests would under ordi 
nary circumstances take and use under its water rights. 
Of this it is said: 


From Puerto Rico’s point of view such a determination 
was important so that the demands on the dam could be re 
duced to known requirements and so that the erection of 
the dam would not result in a windfall to respondent. The 
latter certainly would transpire if the dam gave respondent 
an amount of water which it had not been able to obtain 
on its own without the irrigation system. Thus the spec 
ification in the contracts of the “fair equivalent” of the 
amount of water which respondent ordinarily would obtain 
under its water rights was nothing more than a determina 
tion of the then worth of the water rights in terms of acre 
feet of water. Under that view, the contracts did not raise 
the water rights to a higher constitutional dignity than they 
previously enjoyed. 

Special stress is laid upon Mr. Chief Justice Mar- 
SHALL’s declaration that a relinquishment of a power 
to tax “is never to be presumed .. . If there are doubts 
they must be resolved in favor of the government.” 


And finally the dissenting opinion says: 


In conclusion, Puerto Rico has not treated respondent 
the same as landowners who have no water rights. The 
latter have to pay for the construction of the irrigation 
system as well as for its maintenance and operation. Re- 
spondent on the other hand is merely required to contrib- 
ute towards the cost of maintenance and operation of the 
system. On these facts that favored treatment is sufficient 
respect for the integrity of respondent’s property rights. 
To free it from all burden is to give it a windfall. Only 
under the compulsion of plain and unambiguous language 
should we permit a beneficiary of such a project to escape 
his fair share of the costs. There is no such compulsion 
here. Hence we should refuse to let the contract clause 
of Puerto Rico’s organic law produce an inequitable, un- 


fair, and harsh result. 

The case was argued by Mr. William Cattron Rigby 
for the petitioner and by Mr. George M. Wolfson for 
the respondent. 
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Statutes—Puerto Rico “500 Acre” Act— 
Quo Warranto—Forfeiture—Receivers 

The Acts of the Puerto Rican Legislature implementing the 
provision of the Organic Act which prohibits the ownership by 
an agricultural corporation of more than 500 acres of land are 
valid and effective as interpreted by the Supreme Court of the 
Island. They authorize the insular government at its election to 
forfeit or sell at public auction, agricultural land unlawfully held, 
to sell the land and improvements as a whole, and authorize the 
appointment of a receiver to preserve the enterprise as a going 
concern, pending a final settlement. 

Puerto Rico v. Rubert Hermanos, Inc., 86 Adv. Op 
693; 62 Sup. Ct. Rep. 771; U. S. Law Week, 4267; (No 
96, decided Mar. 16, 1942). 


By Joint Resolution May 1, 1900, carried over into 
the Organic Act of Puerto Rico, the Congress provided 
that “every corporation hereafter authorized to engage 
in agriculture in Puerto Rico shall by its charter be 
restricted to the ownership and control of not to exceed 
five hundred acres of land.” In 1935 the Legislativ 
Assembly these gave the 
Supreme Court of Puerto Rico exclusive original juris 


passed two acts. One of 


diction over quo warranto proceedings instituted for 
violation of the 500 acre law. The other authorized 
the Attorney General of Puerto Rico or any district 
attorney to bring quo warranto proceedings in_ the 
Supreme Court of Puerto Rico against any corporation 
violating the Organic Act and authorized the People of 
Puerto Rico to institute proceedings for the confiscation 
of real estate unlawfully held, or for its sale at public 
auction. 

This is a quo warranto proceeding brought in 1937 
against the respondent corporation (hereinafter called 
the corporation) by the Attorney General of Puerto 
Rico under those statutes. The complaint charged that 
the Corporation, though restricted by its articles of 
incorporation to the ownership of 500 acres, had neve 
theless acquired and was using for the production of 
sugar more than 12,000 acres. The answer interposed 
several defenses more fully stated hereafter, but th 
Supreme Court of Puerto Rico in 1935 ordered the for- 
feiture and cancellation of the license and articles of 
incorporation and imposed a $2,000 fine. A motion fo1 
the appointment of a winding-up receiver was made and 
held in abeyance during the pendency of an appeal to 
the Circuit Court of Appeals for the First Circuit. That 
Court reversed the judgment of the Supreme Court of 
Puerto Rico on the ground that the two Acts above 
referred to exceeded the authority of the Legislative 
Assembly under the Organic Act. On certiorari the 
United States Supreme Court, March 25, 1940, reversed 
the judgment of the Circuit Court of Appeals and rein 
stated that of the Supreme Court of the Island. 

As soon as the mandate reached the office of the clerk 
of the Supreme Court of Puerto Rico, the Attorney 
General brought up his pending motion for appoint 
ment of a receiver. Briefs were filed by both parties. 

The corporation contended among other things: 

(a) that on March 28, 1940, respondent corporation 
had been dissolved by vote of its stockholders and its 
property conveyed to a partnership consisting of all 
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stockholders, so that nothing remained to be done; 
b) that the statutes applicable to this case are 
iin sections of the Private Corporations Law rather 
§ 182 of the Code of Civil Procedure, that under 
terms of the former “the directors shall be the 
es... pending the liquidation” of any dissolved 
ration, and that the court was consequently with- 
jurisdiction to appoint a receiver under § 182. The 


lar court resolved all the issues in petitioner's 


r, appointed a receiver of all the property of the 


ynndent, and directed the receiver to handle the 
erty as a going concern until the People of Puerto 
) should exercise the option granted to them by § 2 
\ct No. 47 of August 7, 1935 either to confiscate the 
estate unlawfully held by respondent or to have it 
at public auction 

[he corporation appealed again to the Circuit Court 
\ppeals. That court reversed the judgment of the 
lar supreme court on the single point that the order 
jinting a receiver was “improvidently issued.” 

the opinion of the Circuit Court, §§ 27, 28 and 30 


the Private Corporation Law are unquestionably 


pplicable to the dissolution of a corporation by court 


der as a result of a violation of its charter and the 
s, although the insular court had declared them 
pplicable only to a voluntary dissolution agreed upon 
the shareholders of a corporation or by expiration 
the term fixed for its duration.’” With respect to 
182 of the Code of Civil Procedure, upon which the 
wer court relied, the Circuit Court of Appeals deter- 
ned that it permitted the appointment of a receiver 
ily “upon proper showing by an interested party, 


ereeably to the usages of courts of equity.” It con- 


ided that the option granted by Act No. 47 of 1935 


lid not afford the People of Puerto Rico an interest 


ficient for this purpose. It observed that the option 
ates only to the excess acreage, whereas the order had 


1I¢ 
l 


ht to place the receiver in charge of all the property 


f the respondent, both real and personal. If the People 
f Puerto Rico should elect to have the land sold at pub- 


1uction, the Circuit Court asserted, a master can be 
ointed for that purpose, and in the meantime a 
tice of lis pendens which was filed with the Registry 


Property will prove adequate to protect the People’s 


nterest. 


The judgment of the Circuit Court of Appeals was 
ersed. 
Mr. Justice Byrnes delivered the opinion of the 
urt. He first states as follows the questions to be 
termined. 

(1) does it lie within the power of the Supreme Court 
f Puerto Rico to appoint a receiver for the assets of a 
orporation whose dissolution has been judicially ordered 
vecause it has violated its articles of incorporation and the 
laws of Puerto Rico and the United States; (2) did that 
court abuse its discretion in appointing a receiver under 
the circumstances of this case; and (3) did the scope of 
he order exceed the court’s authority? 


\s to the first of those questions Mr. Justice BYRNES 
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declares that the answer is to be found in the statutes 
of the Island. He summarizes those statutes as follows: 


As we have said, § 182 of the Code of Civil Procedure 
provides: “A receiver may be appointed by the court in 
which an action is pending or has passed to judgment, or 
by the judge thereof: ... (4) In the case when a corpora- 
tion has been dissolved, or is insolvent, or in immediate 
danger of insolvency, or has forfeited its corporate rights. 
(5) In all other cases where receivers have heretofore been 
appointed by the usages of courts of equity.” 

. . . Section 27 of the Private Corporations Law provides 
that “all corporations, whether they expire through the 
limitation contained in articles of incorporation or are 
annulled by the Legislature, or otherwise dissolved, shall 
be continued as bodies corporate for the purpose of prose- 
cuting and defending suits by or against them, and of en- 
abling them to settle and close their affairs to dispose of 
and convey their property and to divide their capital; but 
not for the purpose of continuing the business for which 
they were established.” Section 28 declares that “upon 
the dissolution in any manner of a corporation, the direc- 
tors shall be the trustees thereof pending the liquidation.” 
And Section 30 authorizes the appropriate district court 
of Puerto Rico, “on application of any creditor or stock- 
holder, . . . at any time either [to] continue the directors 
as trustees as aforesaid, or [to] appoint one or more persons 
to be liquidators of such corporation to take charge of 
the assets and effects thereof .. .” 


A frank recognition that the statutes appear on their 

face to conflict and to overlap permits us to avoid the 
lengthy and technical arguments which have been ad- 
vanced by both parties in this Court and in the courts 
below. The Supreme Court of Puerto Rico resolved this 
conflict in favor of its power to appoint a receiver by 
holding that the pertinent sections of the Private Cor- 
porations Law do not apply to judicially ordered dissolu- 
tions but that § 182 of the Code of Civil Procedure does 
apply. In recent years we have had occasion to announce 
that the decisions of the courts of Puerto Rico with respect 
to the interpretation of the Island’s statutes and to matters 
of local law are to be accorded the greatest weight. 
We cannot say that an interpretation placed by the Su- 
preme Court of Puerto Rico upon statutes whose meaning 
is so open to doubt is plainly incorrect. Accordingly, 
though the interpretation suggested by the Circuit Court 
of Appeals may be equally plausible, it erred in reversing 
the judgment of the insular court. 


Coming to the second question, the alleged abuse of 


discretion, Mr. Justice ByRNEs says: 


It may be true that the procedure suggested by the 
Circuit Court would have been adequate to the needs of 
the case. It may even be true that an injunction restraining 
the directors of respondent from disposing of the property 
pending the People’s choice would have been sufficient. 
But the same considerations that compel restraint on the 
part of apellate courts where the question is one of power, 
apply with double force where the question merely con- 
cerns the propriety of its exercise. The Supreme Court of 
Puerto Rico was in the best position to determine what 
the situation demanded. The attempted transfer of the 
corporate assets on March 28, 1940 may have been a bona 
fide effort to comply with the earlier decree of dissolution, 
as respondent insists. But the fact that the transfer was 
made to a partnership whose members had been the stock- 
holders of the dissolved corporation might suggest a dis- 
position on the part of the directors to obstruct the effective 
exercise of the option afforded the People by Act No. 47. 
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Certainly it would not have been unreasonable for the 
insular court to suspect that this was so. No doubt the 
lis pendens notice would prevent the directors from con 
veying an interest in any of the property which would be 
superior to that of a purchaser at a subsequent public 
auction conducted pursuant to Act No. 47. But the sale 
and resale of the property, or its encumbrance, could only 
result in confusion, misunderstanding and needless litiga- 
tion. It was clearly within the discretion of the Supreme 

Court of the Island to avert these difficulties. 

Coming finally to the third question, the scope of the 
order, Mr. Justice ByRNES says: 

As to the provision of the order consigning the whole of 
respondent's properties to the receiver, it is enough to say 
that everyone concedes that the properties constitute a 
working unit in growing, cutting and grinding sugar. To 
separate the land from the machinery and other personalty 
pending the People’s election between alternative proce- 
dures would have been inexcusable economic waste. It 
was altogether proper for the Supreme Court to recognize 
these realities and to permit the receiver to preserve the 
enterprise as a going concern pending a final settlement. 
Nothing in § 182, upon which it relied for authority to 
appoint the receiver, requires that it limit the receivership 
in the manner suggested by respondent. 

The order of the Supreme Court of Puerto Rico should 
be sustained in full. 

The Cuter Justice and Mr. Justice Roserts are of 
the opinion that the court below correctly held, for 
reasons stated in detail in Judge Magruder’s opinion, 
118 F. 2d 752, that the appointment of a receiver by 
the insular court in the circumstances of this case 
was an abuse of discretion and that it was the duty 
of the Circuit Court of Appeals in the exercise of its 
appellate authority to set the appointment aside. 

The case was argued by Mr. William Cattron Rigby 
for the petitioner and by Mr. Henri Brown for respond- 
ents. 


Natural Gas Act of 1938—Federal Power Commission— 
Authority to Fix Rates 


The constitutional validity of the Natural Gas Act of 1938 
is sustained. 

Under that Act the Federal Power Commission has power to 
fix just and reasonable rates for gas sold at wholesale by producers 
to distributing companies. It may exercise that power by deter- 
mining a reduction in rates in such manner as to produce operat- 
ing revenues of a stated amount, leaving to the producing 
company the formulation of a detailed schedule of rates and 
charges to effectuate the directed reduction in operating revenues. 

Under the Act, the power of judicial review is expressly con- 
ferred on specified courts, but the findings of the Commission 
are conclusive on the reviewing courts, if supported by substantial 
evidence. 


Fed. Power Comm. v. Natural Gas Pipeline Co., etc., 
86 Adv. Op. 699; 62 Sup. Ct. Re p. 736; U. S. Law Week 
4274. (Nos. 265 and 268, decided March 16, 1942). 

This case deals with the validity of a rate order of 
the Federal Power Commission, the determination of 
which involves a decision on the constitutionality of 
the Natural Gas Act of 1938 and the authority of the 
Commission thereunder. 

The two companies affected by the order constitute a 
single enterprise producing natural gas from their 
reserve in Texas. The gas is transported interstate and 
sold wholesale to distributing companies. 
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After hearings by the Commission, it accepted th 
companies’ statement that the book cost of their prop. 
erty existing at the end of 1938 was $60,172,843, in 
cluding working capital of $975,000. It also accepted 
the companies’ estimate of value of all physical property 
at reproduction cost new (except for gas reserves) at 
$74,420,424, which it adopted as the rate base. The 
Commission also accepted various other figures of the 
companies and finally concluded that the rates were 
producing a yield of $3,757,000 in excess of a fair return 
Consequently, the Commission entered an_ interim 
order, finding that the existing rates were “‘unjust, un 
reasonable and excessive.” It directed the companies 
to file a new schedule of rates which would bring about 
an annual reduction of $3,750,000 in operating revenues 

The Circuit Court of Appeals upheld the rate regula. 
tion provisions of the Act and the authority of the 
That Court 
however, vacated the order on the sole grounds that 


Commission to make the interim order. 


going concern value of $8,500,000 should have been in 
cluded in the rate base, and that the amortization period 
for the entire property, instead of the full twenty-three 
years estimated life of the business adopted by the Com 
mission, the period should have extended only from 
the date of the Act or the date of the Commission’s 
order. 

Certiorari was granted because of the importance of 
the questions presented in the Commission’s petition 
challenging the grounds of reversal below, and because 
of the companies’ cross petition assailing the constitu- 
tionality of the Act, the Commission’s authority to mak 
the interim order, and other grounds. 

The Act directs that all rates and charges in connec 
tion with the transportation or sale of natural gas, 
subject to the Commission’s jurisdiction, shall be “just 
and reasonable” and makes unlawful any rate or charg: 
which is not just and reasonable. By Section 5, the 
Commission is empowered to investigate the rates 
charged by any natural gas company, subject to its 
jurisdiction, and after hearing to determine “just and 
reasonable”’ rates. 

In an opinion by Mr. Chief Justice STONE, the 
Supreme Court reversed the judgment of the Circuit 
Court of Appeals. The opinion discusses various con- 
tentions made by the parties, the first of which is the 
argument that the provisions of the statute applied 
in this case are unconstitutional on their face. This 
argument is found to be without merit, since the powe! 
of Congress to regulate the price of commodities in inter 
state commerce is established as being as great under the 
Fifth Amendment as the powers of the states undet 
the Fourteenth Amendment to regulate the price of 
commodities in the intrastate commerce. 

Next considered was the validity of the interim 
order. The companies contended that the Commission 
had no authority to enter an order of the character now 
under review, instead of itself prescribing a new rate 
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schedule. An examination of the statutory provisions 
particularly the blanket provision in Section 16 em- 
owering the Commission to issue such orders “as it 
nay find necessary or appropriate to carry out the pro- 
isions of this Act’’) led to the conclusion that the Com- 

\ission had not exceeded its statutory authority. In 
his connection, the steps involved in making a rate 
wder are analyzed and it is pointed out that ordinarily 
in adjustment of the general revenue level is first 
determined which is then followed by an adjustment of 
the rate schedule to conform to that level in such 
manner as will eliminate discriminations and any other 
unfairness. As to this, the CHIEF JUSTICE says: 

The establishment of a rate for a regulated industry often 
involves two steps of different character, one of which may 
appropriately precede the other. The first is the adjust- 
ment of the general revenue level to the demands of a 
fair return. The second is the adjustment of a rate schedule 
conforming to that level so as to eliminate discriminations 
and unfairness from its details. Such an orderly procedure 
for establishing the rates prescribed by the Act would seem 
to be an appropriate means of carrying out its provisions. 
Section 5 of the Act was modelled on the provisions of the 
rransportation Act, 49 U.S.C. Sections 13. 15, which have 
been interpreted as giving to the Interstate Commerce 
Commission authority to establish a general level of rates 
and divisions in advance of a schedule to be filed by the 
carriers. ... 

We think that the proviso of Section 5 already quoted 
contemplates that, when existing rates are found to be un- 
just and unreasonable, an order decreasing revenues may 
be filed without establishing a specific schedule of rates. 
Since such an order may be in the interests of the public, 
as well as the regulated company, and is in harmony with 
the purposes of the Act, it is one which the Commission 
has discretion to make under Section 16 as appropriate to 
carry out the provisions of the Act. 

The scope of judicial review, as prescribed by the 
statute, is then discussed. The statute, Section 4 (a), 
declares that rates “shall be just and reasonable, and 
any such rate or charge that is not reasonable is hereby 
declared to be unlawful.” Section 5(a) directs the Com- 
mission to “determine the just and reasonable rate to 
be observed and requires the Commission to fix the same 
by order.” The Commission is also empowered to de- 
crease existing rates found to be unjust or unlawful, or 
that are “not the lowest reasonable rates.” 


On review by the Circuit Court of Appeals, the Com- 
mission’s findings “if supported by substantial evidence 
shall be conclusive.”” The statutory standard, as pre- 
scribed by Congress, is found to be the same as the con- 
stitutional definition of a non-confiscatory rate as here- 
tofore defined by the Court decisions. In dealing with 
this aspect of the controversy. Mr. Chief Justice STONE 
Says in part: 

It follows that the Congressional standard prescribed by 
this statute coincides with that of the Constitution, and 
that the courts 2re without authority under the statute to 
set aside as too low any “reasonable rate” adopted by the 
Commission which is consistent with constitutional re- 
quirements. 

The Constitution does not bind rate-making bodies to 
the service of any single formula or combination of formu- 
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las. Agencies to whom this legislative power has been 
delegated are free, within the ambit of their statutory 
authority, to make the pragmatic adjustments which may 
be called for by particular circumstances. Once a fair 
hearing has been given, proper findings made and other 
statutory requirements satisfied, the courts cannot intervene 
in the absence of a clear showing that the limits of due 
process have been overstepped. If the Commission's order, 
as applied to the facts before it and viewed in its entirety, 
produces no arbitrary result, our inquiry is at an end. 

The opinion is then directed to various specific 
questions pertaining to the rate base, the amortization 
base, the amortization period, the amortization interest 
rate, and the fair rate of return. 

The question as to going concern value as here pre- 
sented is described as a novel question. It is whether 
confiscation, condemned by the statute as well as the 
Constitution, results from exclusion from the rate base 
of previous costs of maintaining excess plant capacity 
and of getting new business. Concluding that the Com- 
mission had given adequate consideration to this 
element, the opinion states: 

The Commission gave full consideration to this conten- 
tion. It said: “The companies’ claim for $8,500,000 for 
going concern value must be disallowed. The amount 
obviously is an arbitrary claim, not supported by substantial 
evidence warranting its allowance. Its allowance would 
mean the acceptance of a deceptive fiction, resulting in an 
unfair imposition upon consumers. We are convinced that 
we are allowing in our rate base more than an adequate 
amount to cover all elements of value.” 

There is no constitutional requirement that going con- 
cern value, even when it is an appropriate element to be 
included in a rate base, must be separately stated and 
appraised as such. This Court has often sustained valua- 
tions for rate purposes of a business assembled as a whole 
without separate appraisal of the going concern element. 

* o * 

We cannot say that the Commission has deprived the 
companies of their property by refusing to permit them to 
earn for the future a fair return and amortization on the 
costs of maintenance of initial excess capacity—costs which 
the companies fail to show have not already been recouped 
from earnings before computing the substantial “net 
profits” earned during the first seven years. The items for 
advertising and acquiring new business have been treated 
in the same way by the companies and do not in the cir- 
cumstances of this case stand on any different footing. 

As to the rate of return, the Commission found 614% 
to be a fair annual rate of return. In arriving at this 
rate, evidence was considered as to the rate of return 
earned during the period in question by industrial 
corporations, utility corporations and railroad corpora- 
tions, as well as interest rates on all forms of investments. 
In view of the evidence, the Supreme Court accepted 
the Commission’s finding on this point. 


Mr. Justice FRANKFURTER delivered a concurring 
opinion in which he points out that the Act specifically 
imposes upon the courts the duty of reviewing orders 
of the Federal Power Commission fixing “just and 
reasonable” rates, and that hence the constitutional 
scope of judicial review of rate orders, where Congress 
has denied judicial review, is not an issue in this case. 
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He adds: 


While the doctrine of “confiscation,” as a limitation to 
be enforced by the judiciary upon the legislative power to 
fix utility rates, was first applied in Chicago &c. Railway Co. 
v. Minnesota, 134 U.S. 418, that decision followed principles 
expounded in Stone v. Farmers’ Loan & Trust Co., 116 
U. S. 307, especially at 331... . Mr. Chief Justice WAITE, 
who delivered the opinion in the Stone case as well as in 
the earlier decision in Munn v. Illinois, 94 U.S. 113, was 
therefore the author of the doctrine of “confiscation” and 
its corollary, “judicial review.” His view was shared by 
such stout respecters of legislative power over utilities as 
Mr. Justice Miller ... and Mr. Justice Harlan. The latter, 
indeed, agreed with Mr. Justice Field that the regulatory 
power exercised in the Railroad Commission Cases, 116 
U.S. 307, constituted an impairment of the obligation of 
contract. By no one was the doctrine of judicial review 
more emphatically accepted, and applied in favor of a 
public utility, than by Mr. Justice Harlan in the decision 
and opinion in Covington &c. Turnpike Co. v. Sandford, 
164 U.S. 578, especially at 591-95. 

But while this historic controversy over the constitutional 
limitations upon the power of courts in rate cases is not 
presented here, if it be deemed that courts have nothing to 
do with rate-making because that task was committed ex- 
clusively to the Commission, surely it is a usurpation of the 
Commission’s function to tell it how it should discharge 
this task and how it should protect the various interests 
that are deemed to be in its and not in our keeping. 


Mr. Justice Brack, Mr. Justice Doucias and Mr. 
Justice Murpny also delivered a separate concurring 
opinion. This opinion concurs in the ruling that the 
Commission's order should have been sustained but 
expresses dissent from so much of the majority opinion 
as assumes that, regardless of the terms of the statute, 
the due process clause of the Fifth Amendment creates 
power to invalidate an order as unconstitutional be- 
cause the charges fixed are thought to be unreasonable. 
The opinion urges that price fixing was originally a 
constitutional prerogative of the legislature not subject 
to judicial review or revision, and that not until 1890 
was the due process clause interpreted to mean reason- 


ableness judicially determined. 


The opinion recognizes that the statute here provides 
expressly for judicial review, but finds cause for anxiety 
because the majority opinion seems not to delimit 
properly the scope of that review. Concerning this 
aspect of the case, the opinion declares in part: 


Furthermore, since this case starts a new chapter in the 
regulation of utility rates, we think it important to indi- 
cate more explicitly than has been done the freedom which 
the Commission has both under the Constitution and under 
this new statute. While the opinion of the Court erases 
much which has been written in rate cases during the 
last half century, we think this is an appropriate occasion to 
lay the ghost of Smyth v. Ames, 169 U.S. 466, which has 
haunted utility regulation since 1898. That is especially 
desirable lest the reference by the majority to “constitu- 
tional requirements” and to “the limits of due process” be 
deemed to perpetuate the fal’acious “fair-value” theory of 
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rate making in the limited judicial review provided by the 

Act. 

After a summary of the theory of Smyth v. Ames, that 
opinion is criticized on two grounds. The first is that 


it improperly borrows valuation _ principles from 
eminent domain cases and misapplies them. The second 
basis of criticism is that the doctrine of that case (par- 
ticularly because of its emphasis on reproduction cost), 
has proved unworkable and has seriously impaired the 
power of regulation. 


The concurring opinion construes the majority 
opinion as freeing the Commission from the necessity 
of admitting reproduction cost or giving any weight 
to that element, and as permitting the adoption of 
prudent investment as a rate base. However, concern is 
felt lest the courts should still attempt to concern them- 
selves with the economic merits of a rate base. Develop- 
ing a warning against this practice, the opinion con 
tinues: 

Yet it is important to note, as we have indicated, that 
Congress has merely provided in Section 5 of the Natural 
Gas Act that the rates fixed by the Commission shall be 
“just and reasonable.” It has provided no standard beyond 

that. Congress, to be sure, has provided for judicial review. 
But Section 19(b) states that the “finding of the Commis 
sion as to the facts, if supported by substantial evidence, 
shall be conclusive.” In view of these provisions we do not 
think it is permissible for the courts to concern themselves 
with any issues as to the economic merits of a rate base. 
The Commission has a broad area of discretion for selection 
of an appropriate rate base. The requirements of “just and 
reasonable” embrace among other factors two phases of 
the public interest: (1) the investor interest; (2) the con- 
sumer interest. The investor interest is adequately served 
if the utility is allowed the opportunity to earn the cost 
of the service. That cost has been defined by Mr. Justice 
Brandeis as follows: “Cost includes not only operating 
expenses, but also capital charges. Capital charges cove 
the allowance, by way of interest, for the use of the capital, 
whatever the nature of the security issued therefor; the 
allowance for risk incurred; and enough more to attract 
capital.” .. . Irrespective of what the return may be on “fait 
value,” if the rate permits the company to operate success 
fully and to attract capital all questions as to “just and 
reasonable” are at an end so far as the investor interest is 
concerned. Various routes to that end may be worked out 
by the expert administators charged with the duty of regu- 
lation. It is not the function of the courts to prescribe 


what formula should be used. 

In conclusion, it is pointed out that the consumers’ 
interest must also be taken into consideration in deter- 
mining reasonable rates. 

The case was argued by Mr. George I. Haight and 
Mr. S. A. L. Morgan for Natural Gas Pipeline Company 
of America, and by Mr. Richard H. DeMuth and Mr. 
Charles Fahy, Solicitor General of the United States, for 
Federal Power Commission and Mr. Albert E. Hallett, 
Assistant Attorney General of Illinois for Illinois Com- 


merce Commission. 
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| abor Law—Peddlers—Peaceful Picketing—Inspection 


The right to present to the public the facts of a labor con- 
troversy is limited only by consideration of controlling impor- 
tance in the interest of the public. 

Bakery and Pastry Drivers and Helpers Local 802 of 


International Brotherhood of Teamsters, v. Hyman 
Wohl and Louis Platzman. 86 Adv. Op. 781; 62 Sup. 
Ct. Rep. 816; U. S. Law Week 4287. (No. 901, decided 
March 30, 1942). 

Ihe story here disclosed springs from a course of 
vents in which the unfortunate respondents took no 
art. Several years before this controversy was brought 

fore the New York courts, the bakeries in that city 

iployed the drivers who delivered the bakery products. 
lhe bakers also furnished the trucks. Peddlers in that 
industry were then comparatively few. 

\bout four years before the trial of this case, social 
security and unemployment compensation laws became 
flective in the State of New York, and both were im- 
sed upon payrolls. Bakery companies which em- 
oyed drivers on delivery routes and which had bargain- 


ing agreements prescribing wages, hours and working 


onditions, negotiated by a labor union duly elected as 
bargaining representative, notified the labor union that 
they would no longer employ drivers but would allow 
them to purchase trucks from the bakeries for nom- 
inal amounts and continue to deliver their bakery 
wares as peddlers. Within a short period many union 
drivers became peddlers. 

The union became alarmed at the inroads of this 
kind of competition and its effect on the employment 
and living standards of its members. Effort was made 
in good faith to persuade the peddlers to become mem- 
bers of the union. Special inducements were offered, 
without very great success, and the union felt driven 
to measures other than persuasion. Two obscure 
peddlers who worked seven days a week and made con- 
siderably less than $35 a week for the support of their 
families were enmeshed in this conflict. They could 
not afford to employ a union relief man or join the 
union themselves, and they continued to work seven 
days each week. The union then picketed the bakery 
which sold products to these peddlers, traced their 
customers and threatened to picket them. This litiga- 
tion then ensued. 

Che trial court enjoined the union from picketing 
the bakeries or the customers to whom the peddlers 
sold bakery products. That judgment was affirmed in 
the Appellate Division and in the Court of Appeals. It 
was brought to the Supreme Court of the United States 
by certiorari, and the judgment of the state courts was 
reversed. 

The opinion of the court was delivered by Mr. Jus- 
tice JACKson. He reviewed the facts and the course of 
the case through the courts, and the contention of the 
parties, and says: 

The record in this case does not contain the slightest 


suggestion of embarrassment in the task of governance; 
there are no findings and no circumstances from which 
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we can draw the inference that the publication was 
attended or likely to be attended by violence, force or 
coercion, or conduct otherwise unlawful or oppressive; and 
it is not indicated that there was an actual or threatened 
abuse of the right to free speech through the use of ex 
cessive picketing. A state is not required to tolerate in 
all places and all circumstances even peaceful picketing 
by an individual. But so far as we can tell, respondents’ 
mobility and their insulation from the public as middlemen 
made it practically impossible for petitioners to make 
known their legitimate grievances to the public whose 
patronage was sustaining the peddler system except by the 
means here employed and contemplated; and those means 
are such as to have slight, if any, repercussions upon the 
interests of strangers to the issue. 

Mr. Justice RoBerts took no part in the considera- 
tion or decision of this case. 

Mr. Justice Douc.as delivered a concurring opinion, 
in which Mr. Justice BLack and Mr. Justice MurpHy 
joined. The points of distinction raised by the con- 
curring opinion are illustrated by the following 
excerpts: 

Picketing by an organized group is more than free speech, 
since it involves patrol of a particular locality and since 
the very presence of a picket line may induce action of 
one kind or another, quite irrespective of the nature of the 
ideas which are being disseminated. Hence those aspects 
of picketing make it the subject of restrictive regulation. 

But since “dissemination of information concerning the 
facts of a labor dispute” is constitutionally protected, a 
State is not free to define “labor dispute” so narrowly as 
to accomplish indirectly what it may not accomplish 
directly. That seems to me to be what New York has done 
here. Its statute (Civil Practice Act, § 876a) as construed 
and applied in effect eliminates communication of ideas 
through peaceful picketing in connection with a labor 
controversy arising out of the business of a certain class 
of retail bakers. But the statute is not a regulation of 
picketing per se—narrowly drawn, of general application, 
and regulating the use of the streets by all picketeers. In 
substance it merely sets apart a particular enterpise and 
frees it from all picketing. If the principles of the Thorn- 
hill case are to survive, 1 do not see how New York can 
be allowed to draw that line. 

The case was argued by Mr. Edward C. Maguire for 
the unions and by Mr. Arthur Steinberg for peddler. 


Labor Law—Picketing—The Texas Anti-Trust Act 


Peacefz! picketing is a means of communicating the facts of 
a labor dispute and may be a phase of the constitutional right 
of free utterance; but a state may by legislation restrict picketing 
to the area of the industry within which the labor dispute arises 
and to persons directly interested in the labor dispute. 


Carpenters and Joiners Union, etc. v. Ritter’s Cafe, 
86 Adv. Op. 785; 62 Sup. Ct. Rep. 807; U. S. Law Week 
4293. (No. 527, decided March 30, 1942.) 

One Ritter owned and operated a restaurant in Hous- 
ton, Texas, called Ritter’s Cafe. His employees in the 
restaurant were members of labor unions and in the 
conduct of that business there was no labor dispute. 

Ritter entered into a contract for the construction 
of a building a mile and a half away from his restaurant 
and the controversy before the court grew out of that 
contract. The contractor employed non-union labor in 
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the construction of that building. Carpenters’ and communication by an individual of the facts relating to 
his differences with another. Nor are we confronted here 


painters’ unions began to picket Ritter’s Cafe, for the wences woe 
with a limitation upon speech in circumstances where there 


avowed purpose of compelling Ritter to require the Sagenger : 

exists an ‘interdependence of economic interest of all en. 
gaged in the same industry,” ... The line drawn by Texas in 
and painters’ union on the building under construction. this case is not the line drawn by New York in the Wohl 
Ritter’s restaurant employees went out on a strike as case. The dispute there related to the conditions under 
which bakery products were sold and delivered to retailers 


contractor to employ only members of the carpenters’ 


soon as the picketing began. Union truck drivers re- \ 
The business of the retailers was therefore directly involved 


in the dispute. In picketing the retail establishments the 
union members would only be following the subject-matter 
of this was “to prevent members of all trade-unions from of their dispute. Here we have a different situation. The 


fused to cross the picket line to deliver food and supplies 
to the restaurant. The Texas court found that the eflect 


patronizing plaintiff's cafe and to erect a barrier. . . dispute concerns the labor conditions surrounding the con 


struction of a building by a contractor. Texas has deemed 
it desirable to insulate from the dispute an establishment 
which industrially has no connection with the dispute 
: tae Texas has not attempted to protect other business enter 
the cafe. It did not forbid picketing the building under prises of the building contractor, Plaster, who is the peti- 
construction. The Supreme Court reviewed the case tioners’ real adversary. We need not therefore consider 
problems that would arise if Texas had attempted to draw 
such a line. 


across which no members of defendant-unions or affiliate 
will go.” A 60% curtailment of Ritter’s business resulted. 
The Texas court enjoined the unions from picketing 


by certiorari and affirmed the decision of the Texas 
courts. The prevailing opinion was delivered by Mr. ; : 
Justice FRANKFURTER. He says: The opinion definitely recognizes that organized labor 
_- communicates its grievances by peaceful picketing and, 
Ihe economic contest between employer and employee ‘ 
has never concerned merely the immediate disputants. The 
clash of such conflicting interests inevitably implicates the labor dispute, peaceful picketing may be “a phase of 


well-being of the community. Society has therefore been the constitutional right of free utterance,’ but that this 


when used as a means of communicating the fact of a 


compelled to throw its weight into the contest. The law does not imply that the states are powerless to confine 
has undertaken to balance the effort of the employer to 
carry on his business free from the interference of others 
against the effort of labor to further its economic self- 
interest. And every intervention of government in this Restriction of picketing to the area of the industry within 
struggle has in some respect abridged the freedom of action which a labor dispute arises leaves open to the disputants 
of one or the other or both. other traditional modes of communication. To deny to 
the states the power to draw this line is to write into the 
Constitution the notion that every instance of peaceful 


h A ok ali I id picketing—anywhere and under any circumstances—is neces 
e ' a c ‘ ‘ ; : ’ 
teenth Amendment a constitutional command that sarily a phase of the controversy which provoked the picket 


the sphere of communication to that directly related to 
the dispute. On this point it is said: 


The unions claimed in the Supreme Court that there 
is to be found in the Due Process Clause of the Four- 


peaceful picketing must be wholly immune from regula- ing. Such a view of the Due Process Clause would compel 
tion by the community in order to protect the general the states to allow the disputants in a particular industrial 
episode to conscript neutrals having no relation to either 


interest, that the states must be powerless to confine the , ing” 
the dispute or the industry in which it arose. 


use of this industrial weapon within reasonable bounds. ; 
Referring to the decision in Thornhill v. Alabama and It - declared that in this respect 1 CAas en deibataaas the 

. . . ‘- ¢ Co ¢ < > < ) > . 

other cases declaring picketing to be protec ted by the prevailing and probably the unanimous policies of the 
constitutional guaranty of free speech, Mr. Justice eer ee ae ee 
FRANKFURTER savs: In conclusion it is said: 
We hold that the Constitution does not forbid Texas 
to draw the line which has been drawn here. To hold 
otherwise would be to transmute vital constitutional liber- 
ties into doctrinaire dogma. We must be mindful that 


“the rights of employers and employees to conduct their 


But the circumstance that a labor dispute is the occasion 
of exercising freedom of expression does not give that 
freedom any greater constitutional sanction or render it 
completely inviolable. Where, as here, claims on behalf of 
free speech are met with claims on behalf of the authority 
of the state to impose reasonable regulations in behalf of 
the community as a whole, the duty of this Court is plain. 
Whenever state action is challenged as a denial of “liberty,” 
the question always is whether the state has violated “the 
essential attributes of that liberty.” 


economic affairs and to compete with others for a share 
of the products of industry are subject to modification or 
qualification in the interests of the society in which they 
exist. This is but an instance of the power of the State to 
set the limits of permissible contest open to industrial com 
Mr. Justice FRANKFURTER declares that “the precise sales 


: ; : : It is not for us to assess the wisdom of the policy under- 
question is therefore, whether the Fourteenth Amend- 


lying the law of Texas. Our duty is at an end when we find 
ment prohibits Texas from . . . confining the area of that the Fourteenth Amendment does not deny her the 
unrestricted industrial warfare.” On this point he says: power to enact that policy into law. 

Texas has undertaken to localize industrial conflict by Mr. Justice Back delivered a dissenting opinion, in 
prohibiting the exertion of concerted economic pressure which Mr. Justice DoucLias and Mr. Justice MuRPHY 
directed at the business, wholly outside the economic con- concurred. The opinion restates the issue and the evi- 
text of the real dispute, of a person whose relation to the 
dispute arises from his business dealings with one of the 
disputants. The state has not attempted to outlaw what- 
ever psychological pressure may be involved in the mere excerpts from the opinion: 


dence. It also reviews many of the relevant opinions. 
The character of the dissent is shown by the following 
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| am unable to agree that the controversy which prompt- 
| the unions to give publicity to the facts was no more 
in a private quarrel between the union and the non- 
inion contractor. Whether members or non-members of 
the building trades unions are employed is known to 
lepend to a large extent upon the attitude of building 
mtractors. Their attitude can be greatly influenced by 
those with whom they do business. Disputes between one 
two unions and one contractor over the merits and 
stice of union as opposed to non-union systems of em- 
yyment are but a part of the nationwide controversy 
er the subject. I can see no reason why members of 
public should be deprived of any opportunity to get 
formation which might enable them to use their in- 
ence to tip the scales in favor of the side they think 
right 
* > * 
The injunction is defended, however, on the ground 
that the petitioners have been prohibited from passing 
nformation to the public at only some, but not at all 


\ccepting the Constitutional prohibition against any 

‘abridging the freedom of speech or of the press’— 
prohibition made applicable to the states by the Four- 
“as a command of the broadest scope 
read in the context of a liberty- 
... 1 think the judgment should 


nth Amendment 
it explicit language, 
ving society, will allow,”’ 
reversed. 


Mr. Justice Reep also delivered a dissenting opinion. 


Space is not here available for more than a few ot the 


iost illustrative excerpts. 
\s to the nature of the controversy from the consti- 
tutional point of view Mr. Justice REED says: 


[he injunction was issued by the Texas court because 
ich invasion or attempt at invasion of the rights of a 

isiness man was held “to create restrictions in the free 
pursuit” of business contrary to the Texas anti-trust 
iws.... The petitioners’ challenge to the validity of the 
injunction is based on the constitutional right of free 
speech guaranteed them by the Fourteenth Amendment to 

Constitution of the United States. .. . 

[his challenge involves two particularly delicate rela- 
tionships. These are that between the federal and state 
eovernments and that between a state and labor unions 
within its borders. So far as the injunction depends upon 
the action of the Texas court in construing its anti-trust 
tatutes to forbid such interference with the restaurant 
business, the order is unassailable here. But if such an 
interpretation denies to Texans claimed rights guaranteed 
to them by the federal Constitution, the state authority 
nust accommodate its orders to preserve that right. 

* * . 


By this decision a state rule is upheld which forbids 
veaceful picketing of businesses by strangers to the business 
ind the industry of which it is a part. The legal kernel 
4 the Court’s present decision is that the “sphere” of 
ree speech is confined to the “area of the industry within 
which a labor dispute arises.” , 

The philosophy behind the conclusion of the Court in 
this case gives to a state the right to bar from picket lines 
vorkers who are not a part of the industry picketed. We 
ire not told whether the test of eligibility to picket is to 
be applied by crafts or enterprises or how we are to deter- 
mine economic interdependence or the boundaries of 
particular industries. Such differentiations are yet to be 
considered. The decision withdraws federal constitutional 
protection from the freedom of workers outside an in- 
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dustry to state their side of a labor controversy by picket- 

ing. So long as civil government is able to function normal- 

ly for the protection of its citizens, such a limitation upon 

free speech is unwarranted. 

The case was argued by Mr. Sewall Myer and Mr. 
Joseph A. Padway for the unions and by Mr. Bernard 
A. Golding for the cafe owner. 


Labor Law—Wisconsin Employment Peace Act— 
Limitations of Peaceful Picketing under State Law 


The Wisconsin Employment Peace Act is not in conflict with 
the National Labor Relations Act and is valid and enforceable 
unless and until it invades a field occupied by the federal act. 


Allen-Bradley Local No. 1111, etc. v. Wisconsin Em- 
ployment Relations Board. 86 Adv. Op. 802; 62 Sup. 
Ct. Rep. 820; U. S. Law Week 4290. (No. 252, decided 
March 30, 1942.) 

Ihis case presents controversy between employer and 
employee in which the Wisconsin rules of unfair labor 
practice for both employer and employee are laid down. 
The Wisconsin statute, Sec. 11.06 (2) declares it to be 
an unfair labor practice for an employee to coerce, or 
intimidate another employee or his family, to picket 
his domicile or to hinder or prevent by mass picketing 
or other coercion the pursuit of any lawful work or 
employment or to obstruct the entrance to or egress 
from any place of employment or to interfere with the 
free and uninterrupted use of public streets and other 
ways of travel or conveyance. 

The enforcement of that Act is committed to an agency 
called “Wisconsin Employment Relations Board.” Its 
orders are subject to the review of the state courts. 

This three-sided labor controversy, which culminated 
in a strike, arose between the Allen-Bradley Company, 
Allen-Bradley Local No. 1111, a labor union organiza- 
tion composed of employees of that company, and those 
employees who continued to work. The Company 
brought this controversy to the state Board, charging 
the Union and some of its officers and members with 
unfair labor practices. The state Board made find- 
ings of unlawful labor practices on the part of the 
strikers and the Union, and ordered the Union to 
cease and desist from mass picketing, obstructing or 
interfering with the factory entrance, the free use of 
public streets and sidewalks, and from picketing the 
domiciles of employees. The controversy had not been 
submitted to the National Labor Relations Board and 
the Supreme Court of Wisconsin upheld the order of 
the state Board stating that there could be no conflict 
between the state or federal acts or agencies “until they 
are applied to the same labor dispute.” The case was 
taken by appeal from the Supreme Court of the State of 
Wisconsin to the Supreme Court of the United States 
and the judgment of the State Supreme Court was 
affirmed. 

The opinion of the Court was delivered by Mr. Justice 
Doucias. He reviewed the evidence, the various con- 
tentions, and the former decisions of the court. 

In regard to the contention that the Wisconsin act 
was a constant and imminent source of possible conflict 
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between the state and the federal authorities Mr. Justice We have here no question as to constitutional limitations 
on state control of picketing under the rule of Thornhill 


DOUGLAS says: naif 
case. 310 U. S. 88. Nor are any other constitutional ques 


We deal, however, not with the theoretical disputes but 


, noqieer ; tions concerning the Wisconsin Act properly presented 
with concrete and specific issues raised by actual cases... . 


“iain And in view of our disposition of the case we find it un 
“Constitutional questions are not to be dealt with ab 


bates é ; necessary to pass on other questions raised by the appellees 
stractly.” ... They will not be anticipated but will be dealt ; 


. . . ‘he case was argued by Mr. Mz ‘. Geline : 
with only as they are appropriately raised upon a record I'he case was argued y Ii lax I yeline and Mi 


before us. ... Nor will we assume in advance that a State 
will so construe its law as to bring it into conflict with the for the State Board and by Mr. Leo Mann for th 
federal Constitution or an act of Congress. oe . Hence we Company. 

confine our discussion to the precise facts of this case and 


Eugene Cotton for the Union, by Mr. N. S. Boardman 


intimate no opinion as to the validity of other types of 
orders in cases where the federal Board has not assumed 


jurisdiction. Labor Law—Maritime Law—Labor Relations Between 


We are not under the necessity of treating the state Act Sailors and Ship-Owners 


as an inseparable whole. . . . Rather, we must read the ‘ 
The right of seamen on board a vessel and away from a home 


: ny: : port to strike is mot governed solely by the National Labor 
tained only those provisions which authorize the state Relations Act and is essentially different from the rules which 
Board to enter orders of the specific type here involved. govern strikes by employees on shore. The act of Congress against 
That Act contains a broad severability clause. The Wiscon- mutiny and revolt is of controlling importance and is based upon 
the necessity to guard the ship, its cargo and the crew from the 
perils of the sea. 

Southern Steamship Company v. National Labor Ri 


state Act for purposes of the present case as though it con 


sin Supreme Court seems to have been liberal in interpret- 
ing such clauses so as to separate valid from void provisions 
of statutes. Aside from that, Wisconsin in this case has in 
fact applied only a few of the many provisions of its Act 
to appellants. And we have the word of the Wisconsin 86 Adv. Op. 815; 62 Sup. Ct. Rep. 886; U. S. Law Week 
Supreme Court that “the act affects the rights of parties 4317. (No. 320, decided April 6, 1942.) 

to a controversy pending before the board only in the man : . ; ; ; 
ner and to the extent prescribed by the order.” . . . That his case states a rule for the relationship of seafaring 
construction is conclusive here. . . . Hence we need not 
speculate as to whether the portions of the statute on which engaged different from those governing employees on 
the order rests are so intertwined with the others that the shore. 


lations Board and National Maritime Union of America 


men and the owners of ships on which the sailors are 


various provisions of the state Act must be considered as 
inseparable. Since Wisconsin has enforced an order based 
only on one part of the Act, we must consider that portion tions of collective bargaining representatives for sailors 


The National Labor Relations Board ordered elec 


exactly as Wisconsin has treated it—‘‘complete in itself employed on ships owned by Southern Steamship Com 


and capable of standing alone.” ... iewed in that light, pany. The elections were held on the ships. On one of 
no conflict with the National Labor Relations Act exists. 


: those ships objections were made by the crew to the 
As to the purpose and scope of the Federal act Mr. :, rane ee ae r 

: presence of any representatives of the owner! during 
Justice DOUGLAS says: 

We agree with the statement of the United States as 
amicus curiae that the federal Act was not designed to 
preclude a State from enacting legislation limited to the 
prohibition or regulation of this type of employee or union because of the exclusion of its representatives, but the 
activity. The Committee Reports on the federal Act plainly Board rejected the owner’s contention and issued a 
indicate that it is not “a mere police court measure” and certification order. The Union filed a complaint against 
that authority of the several States may be exerted to 
control such conduct. Furthermore, this Court has long 
insisted that an “intention of Congress to exclude States 
from exerting their police power must be clearly mani- strike. Sailors who were leaders in the conflict were 
fested.” . . . Congress has not made such employee and discharged, and on the complaint of the Union the 

as is involve ase je i a- ae ; : , ; 
union conduct as is involved in this case subject to regula Board found that the discharge of the men was based 
tion by the federal Board. 


the election. The National Maritime Union obtained 
a clear majority of all the votes cast. Certificates of the 


election were challenged by the owner of the vessels 


the Company because of its refusal to negotiate with 


the Union. The controversy grew. It culminated in a 


: upon participation in the strike, that the Company had 
The Hines case on which the union relied, was next . . Ste Dig ; 
. a ‘ interfered with its employees’ right to organize and 
examined and it is said: 
In sum, we cannot say that the mere enactment of the 
National Labor Relations Act without more excluded state 
regulation of the type which Wisconsin has exercised in this 
case. It has not been shown that any employee was de- It ordered the Company to cease and desist from dis- 
prived of rights protected or granted by the federal Act 
or that the status of any of them under the federal Act was 
impaired. Indeed if the portions of the state Act here ; 
invoked are invalid because they conflict with the federal any way in the exercise of their right to organize. In 
Act, then so long as the federal Act is on the books it is addition, in order to effectuate the policies of the Act, 
difficult to see how any State could under any circum- the order required that the Company bargain with the 
stances regulate picketing or disorder growing out of labor 
disputes of companies whose business affects interstate 
commerce. 
We rest our decision on the narrow grounds indicated. form to the order. 


bargain collectively, had discriminated with regard to 
tenure of employment and had refused to bargain with 


authorized representatives of its employees. 


couraging membership in the Union, from refusing to 


bargain collectively, and from coercing its employees in 


Union, that it reinstate with back pay the men dis 
charged, and that it post notices of its intention to con- 
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[he Company sought to have that order set aside by 
the Circuit Court of Appeals, but that court, one judge 
dissenting, entered a decree enforcing the order with a 
single minor modification. On certiorari the decree of 

Circuit Court of Appeals was reversed. 

[he opinion of the Court was delivered by Mr. Justice 

3yrnes. After a summary of the facts, findings and con- 


ntions of the parties, he says: 


[he argument here therefore comes to this, that this 
1rd does not warrant a finding that the tenure of em- 

loyment survived the termination of the shipping articles. 
examination of the record convinces us that the con- 
rent finding of the Board and the Circuit Court on this 
stion should not be disturbed. 


he situation, then, is one in which an employer indulges 
n unfair labor practice, a strike results, and several men 
discharged for participating in the strike. If there were 

» more to the case, and the Board found that it would 
ve to effectuate the policies of the Act to reinstate the 
rikers, an order requiring reinstatement would undoubt- 
lly be enforceable. National Labor Relations Board v. 
kpole Carbon Co., 105 F. 2d 167. But there is more to 

s case. The strike was conducted by seamen on board 
vessel and away from home port. The question is whether 
s circumstance renders it an abuse of discretion for the 
Board to order the reinstatement of the strikers. We think 


that it does. 
Mr. Justice Byrnes states the reason for his conclusion 
as follows: 


Ever since men have gone to sea, the relationship of 
ister to seaman has been entirely different from that of 
ployer to employee on land. The lives of passengers 
nd crew as well as the safety of ship and cargo are en- 
rusted to the master’s care. Every one and every thing 
depend on him. He must command and the crew must 
bey. Authority cannot be divided. These are actualities 
which the law has always recognized. On the one hand, 
has imposed numerous prohibitions against conduct by 
men which destroys or impairs this authority. 


Reference is made to the provisions of the Criminal 


le defining and punishing mutiny and revolt and 


the nature and scope of those statutory provisions. 
He says: 


We think that the strike aboard the City of Fort Worth 
n July 18 was in violation of §§ 292 and 293. It may hardly 
disputed that each of the strikers resisted the captain 
nd other officers in the free and lawful exercise of their 
ithority and command, within the meaning of § 293, or 
it they combined and conspired to that end, within the 
neaning of § 292. Deliberately and persistently they defied 
lirect commands to perform their duties in making ready 
for the departure from port. It is true that they did not 
engage in violence or prevent the other men and officers 
from proceeding with preparations for the voyage. But 
short of that, they did what they could to prevent the ship 
from sailing. In the words of the striker Tracey, had they 
not believed that their demands had been satisfied, “we 
would still be sitting there.”” There is no doubt that they 
undertook to impose their will upon the captain and 
officers. 

None of these facts is denied by the respondents or by 
the Circuit Court. Indeed it is admitted that had the strike 
occurred on the high seas, the participants would have been 
cuilty of mutiny. But a distinction is said to lie between 
strikes at sea and at dock. . . . It has long been settled that 
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the admiralty and maritime jurisdiction of the United States 

includes all navigable waters within the country. . . . The 

water in the harbor of Houston is certainly navigable, and 

a boat at dock there is obviously within the territorial 

limits of the United States. The words of the statute alone, 

therefore, do not warrant an exception in the case of a 

vessel situated as the City of Fort Worth was when the 

strike occurred. 

The statutes determinative of the question thus raised 
were examined and quoted, and the decisions of the 
courts, beginning with the opinion of Mr. Justice Story 
in 1790, were reviewed and it was said: 

The difficulty with the contention is that it ignores the 
plain Congressional mandate that a rebellion by seamen 
against their officers on board a vessel anywhere within the 
admiralty and maritime jurisdiction of the United States 
is to be punished as mutiny. If this mandate is to be 
changed, it must be changed by Congress and not by the 
Courts. If further proof be needed of a Congressional belief 
that the requirements of discipline during a voyage do 
not vary with each change in circumstance, it may be found 
in the shipping articles to which we have already referred. 
For in those articles the members of the crew are obliged 
to promise to obey lawful commands “whether on board, in 
boats, or on shore.” And before a seaman’s certificate is 
issued by the Bureau of Marine Inspection and Navigation 
the applicant must take an oath to“. . . carry out the lawful 
orders of my superior officers on shipboard.” 


Reference was made to the opinion expressed by the 
lower court that “upon reason, however, there is no 
sound basis for depriving seamen of the right [to strike] 
when as here their vessel is moored to the dock in a safe 
domestic port.” In answer to that reasoning, it was de- 
clared that “the soundness or unsoundness of the reason- 
ing is for the determination of Congress.” Various 
indicia of legislative purpose were pointed out and it 
was declared: 


, 


In any event, a sweeping requirement of obedience 
throughout the course of a voyage is certainly not without 
basis in reason. The strategy of discipline is not simple. 
The maintenance of authority hinges upon a delicate com- 
plex of human factors, and Congress may very sensibly have 
concluded that a master whose orders are subject to the 
crew's veto in port cannot enforce them at sea. Moreover, 
it is by no means clear that a ship moored to a dock is 
“safe” if the crew refuses to tend it, as the strikers did at 
Houston. At the very least, steam must be maintained to 
provide light and fire protection. The damage to the 
Normandie is grim enough proof that the hazard of fire is 
ever present. It is not enough to say that in the case before 
us the strikers did not prevent these precautions from being 
taken; only the efforts of others averted the dangers to 
which they opened the door. 


We conclude that the Circuit Court of Appeals erred in 
holding that the strike at Houston did not violate Sections 
292 and 293. 

The second contention of the Board was then given 
consideration, namely, that the reinstatement provisions 
of its order were nevertheless valid, and it was said that 
the authorization of action on the part of the Beard was 
of considerable breadth, and that the courts “may not 
lightly disturb the Board’s choice of remedies.”” But it 
was also declared that “this discretion has its limits, 
and we have already begun to define them.” The facts 
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and contentions bearing on this question were pains- 
takingly reviewed, and Mr. Justice ByRNEs says: 

We cannot ignore the fact that the strike was unlawful 
from its very inception. It directly contravened the policy 
of Congress as expressed in §§ 292 and 293, and it was more 
than a “technical” violation of those provisions. Conse- 
quently, and despite the initial unfair labor practice which 
caused the strike, we hold that the reinstatement provisions 
of the order exceeded the Board's authority to make such 
requirements “as will effectuate the policies of the Act.” 

It should be stressed that the view we have taken does 
not prevent the redress of grievances under the Act. At any 
time following the certification of the N. M. U. in January, 
1938, the union and the Board could have secured the 
assistance of the courts in forcing petitioner to bargain. 
The importance of seeking such assistance promptly is 
strikingly illustrated in this case. Had the union and the 
Board done so, the unfortunate occurrence at Houston 
might have been averted. And what is more, nothing that 
we have said would prevent the union from striking, 
picketing or resorting to any other means of self-help, so 
long as the time and place it chooses do not come within 
the express prohibition of Congress. 

The case was therefore remanded with instructions to 
limit the decree to those provisions of the order re- 
quiring the Company to bargain with the Union and to 
post notices to that effect. 

Mr. Justice Reep delivered a dissenting opinion, in 
which Mr. Justice BLack, Mr. Justice DouGLas and Mr. 
Justice Murpny concurred. The main ground for the 
dissent is indicated by the following paragraph: 

We think that under these circumstances, it acted within 
its authority. We can see no justification for an iron rule 
that a discharge of a striker by his employer for some par 
ticular, unlawful conduct in furtherance of a strike is 
sufficient to bar his reinstatement as a matter of law. 
Fansteel teaches that there are extremes of conduct which 
leave no discretion to the Board. We think that the acts 
here fall on the other side of the line and that the Circuit 
Court of Appeals properly so determined. 

The case was argued by Mr. Joseph W. Henderson 
for the Company, by Mr. Robert B. Watts for the Board, 
and by Mr. William L. Standard for the Union. 


Trial by Jury—The Jones Act—The “Simple 


Tool” Doctrine 


The question whether an action for personal injury presents 
an issue of fact as to the comparative negligence of the plaintiff 
should be submitted to the jury. It is for the jury and not the 
court to decide whether comparative negligence is shown by 
the fact that injury was caused by the use of a “simple tool.” 


William Jacob v. the City of New York. 86 Adv. Op. 
750; 62 Sup. Ct. Rep. 854; U. S. Law Week 4289. (No. 
589, decided March 30, 1942). 


This is a suit against New York City under the 
Jones Act for personal injuries sustained by a city 
employee who fell because a defective wrench slipped 
when force was applied to it. The trial court dis- 
missed the complaint at the conclusion of the plaintiff's 
evidence on the ground that he had failed to make out 
a case sufficient to warrant its submission to the jury. 
In so holding, the trial court ruled on the so-called 


“simple tool” doctrine. The Circuit Court of Appeals 


356 


affirmed, and the Supreme Court took the case on 
certiorari because of the “novel questions thus presented 
in the administration of the Jones Act.” The judgment 


of the lower courts was reversed. 


The opinion of the Court was delivered by Mr. Justic 
Murpuy. The facts were first reviewed and it was 
shown that the employee, a water tender in charge of 
the fire room on a ferry boat operated by the city 
between Staten and Manhattan Islands in New York 
harbor, whose duties involved changing oil strainers 
and removing and replacing the manifold head, used a 
wrench which had seen a lot of service and had a lot 
of “play” in it. There was proof that the employee had 
called for a new wrench to supplant the old one and 
that at the time of the injury that request had not been 
complied with. The court indicates that there was no 
conclusive evidence as to whether the delay was un. 
reasonable. The Jones Act has eliminated the defenses 
of contributory negligence and assumption of risk, but 
comparative negligence 


the admiralty doctrine of 


applies. As to the evidence, Mr. Justice MurpHy says 


The salient points of petitioner’s testimony, sum 
marized above, made a sufficient showing to allow the 
jury to consider the issue of respondent's negligence. The 
wrench petitioner was using had become defective for the 
purpose for which it was designed. After discovering that 
defect petitioner made three requests to the proper person 
the chief engineer. for a new wrench. The first of those 
requests was about three weeks prior to the accident, th 
last but two or three days before it occurred. At that time 
the chief engineer said he sent out an order for one, but 
it was not forthcoming in the two or three days intervening 
before the accident despite the fact that the ‘““Dongan Hills” 
docked at Manhattan Island six or seven times a day 
While the best tool for doing the work was a straight end 
wrench of the proper size, petitioner had access to a 
monkey wrench which “probably” could be used on any 
nut. We think these facts entitled petitioner to have the 
jury consider whether his injury was caused by any “defect 
or insufficiency, due to its [respondent's] negligence, in 
its appliances.” 


In regard to the application of the “simple tool” 


doctrine, Mr. Justice MuRPHy says: 


The simple tool doctrine, used by the courts below to 
bolster their belief that the evidence was insufficient, does 
not affect our conclusion. In the first place, the contrariety 
of opinion as to the reasons for and the scope of the simple 
tool doctrine, and the uncertainty of its application 
suggest that it should not apply to cases arising under 
legislation, such as the Jones Act, designed to enlarge in 
some measure the rights and remedies of injured em 
ployees. But even assuming its applicability, the doctrine 
does not justify withdrawing this case from the jury. For 
the only possible basis for the doctrine which is com 
patible with the provisions and policy of the Jones Act is 
that the master is not negligent in the case of defective 
simple tools because the possibility of injury from such 
tools is so slight as to impose no duty on him to see that 
they are free from defects in the first instance or to in- 
spect them thereafter. . or to put it another way, the 
master is relieved of the duty to inspect simple tools 
for defects because the servant’s opportunity for ascertain- 
ing such defects is equal to or greater than the master’s. . . . 
To deny petitioner the right to have the jury pass on 
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that issue because of the simple tool doctrine is to say 
that doctrine relieves the master of any duty to furnish 
reasonably safe and suitable simple tools in spite of the 
fact that he knows they are defective, and requires the 
servant not only to inspect simple tools for defects, but 
lso to supply his own simple tools when he finds those 
f the master defective. This is so obvious a perversion 
{ the Jones Act as to require no comment. 
om om * 

Mr. Justice FRANKFURTER and Mr. Justice JACKSON 
ncur in the result. 

Che Cuier Justice, Mr. Justice Roperts, and Mr. Justice 
Reep are of opinion that the judgment below should be 
ifirmed. 

[he case was argued by Mr. Dominick Blasi for 
iintiff and by Mr. Alfred T. White for New York City. 


Police Power—Distribution of Handbills on 
Public Streets 


The sanitary code of New York City which forbids distribution 
on the streets of commercial and business advertising matter is 
valid and enforceable. Its prohibitions cannot be avoided by 
incorporating into the advertising matter a protest against official 
action. 

Valentine, Police Commissioner, v. Chrestensen, 86 


\dv. Op. 861; 62 Sup. Ct. Rep. 920; U. S. Law Week 
1335 (No. 707, decided April 13, 1942.) 

Che owner of a former United States Navy submarine 
brought it to New York, moored it to a state pier in 
the East River, and prepared a handbill advertising the 
boat and soliciting visitors for a stated admission fee. 
On attempting to distribute the handbill on the city 
streets, the police commissioner told the owners that a 
provision of the city code prohibited distribution of 
advertising matter, but that he might freely distribute 
handbills devoted solely to information or public 
protest. 

[he owner then prepared a double-faced handbill. 
On one side was a revision of the original, altered by 
the removal of the statement as to the admission fee but 
consisting only of commercial advertising. On the other 


side was a protest against the agent of the city dock de- 


partment in refusing respondent wharfage facilities at 
the city pier, for exhibition of his submarine, but no 
advertising on that side of the handbill. 

[he police department advised that the distribution 
of the bill containing only the protest would not violate 
the bill and would not be restrained, but the distribu- 
tion of the double bill was prohibited. The owner 
revertheless proceeded with the printing of his pro- 
posed bill and started distributing it. He was restrained 
by the police. The owner then brought this suit to 
enjoin the city from interfering with the distribution. 
He alleged diversity of citizenship; an amount in con- 
troversy in excess of $3000; and set out the facts above 
stated as to official action. He invoked the Fourteenth 
\mendment, and prayed for an injunction. 

The District Court granted an interlocutory injunc- 
tion and, after a trial on the stipulation from which 
the facts appear as above stated, granted permanent 
injunction. The Circuit Court of Appeals by a divided 
ourt affirmed. The case was taken by the Supreme 
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Court on certiorari and the decree of the lower courts 
was reversed. 

The opinion of the court was delivered by Mr. Jus- 
tice Roperts. He states that the question is whether 
the application of the ordinance to the respondent's 
activity was in the circumstances an unconstitutional 
abridgment of the freedom of the press and of speech. 
As to the power of the public authorities, Mr. Justice 
ROBERTS says: 


1. This court has unequivocally held that the streets 
are proper places for the exercise of the freedom of com- 
municating information and disseminating opinion and 
that, though the states and municipalities may appropriate- 
ly regulate the privilege in the public interest, they may 
not unduly burden or proscribe its employment in these 
public thoroughfares. We are equally clear that the Con- 
stitution imposes no such restraint on government as 
respects purely commercial advertising. Whether, and to 
what extent, one may promote or pursue a gainful occupa- 
tion in the streets, to what extent such activity shall be 
adjudged a derogation of the public right of user, are 
matters for legislative judgment. The question is not 
whether the legislative body may interfere with the harm- 
less pursuit of a lawful business, but whether it must permit 
such pursuit by what it deems an undesirable invasion of 
or interference with, the full and free use of the high- 
ways by the people in fulfillment of the public use to 
which streets are dedicated. If the respondent was attempt- 
ing to use the streets of New York by distributing com- 
mercial advertising, the prohibition of the code provision 
was lawfully invoked against his conduct. 


As to the attempted justification of the owner that he 
was engaged in the dissemination of matter proper for 
public information, Mr. Justice ROBERTS says: 


. .. + The court below appears to have taken this view 
since it adverts to the difficulty of apportioning, in a given 
case, the contents of the communication as between what 
is of public interest and what is for private profit. We 
need not indulge nice appraisal based upon subtle distinc- 
tions in the present instance nor assume possible cases 
not now presented. It is enough for the present purpose 
that the stipulated facts justify the conclusion that the 
affixing of the protest against official conduct to the ad- 
vertising circular was with the intent, and for the purpose, 
of evading the prohibition of the ordinance. If that 
evasion were successful, every merchant who desires to 
broadcast advertising leaflets in the streets need only 
append a civic appeal, or a moral platitude, to achieve 
immunity from the law’s command. 


The case was argued by Mr. William C. Chanler for 
police commissioner and by Mr. Walter W. Land for 
exhibitor. 


Estate Tax—Power of State under Due Process Clause 
to Tax Exercise of Power of Appointment 
Conferred by Will of a Non-Resident 

Under the due process clause of the Fourteenth Amendment, 
New York may impose an estate tax on the transfer of property 
by the exercise of a power of appointment under the will of a 
New York domiciliary, although the power of appointment was 
conferred by will of a Massachusetts domiciliary and the property 
subject to the power was intangible property held in Massachusetts 
by trustees under the will of the donor of the power. 

Graves v. Schmidlapp, 86 Adv. Op. 761; 62 Sup. Ct. 
Rep. 870; U. S. Law Week 4311. (No. 604, decided 


March 30, 1942). 
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The question involved in this case is whether the due 
process clause of the Fourteenth Amendment prevents 
New York from taxing the exercise, by a New York 
domiciliary, of a general testamentary power of appoint- 
ment donated to him under the will of a Massachusetts 
resident, the property appointed being intangibles held 
by trustees in Massachusetts under the donor’s will. 

The New York tax law imposes an estate tax upon 
the transfer of the net estate of decedents, and net 
estate is arrived at by deducting from the gross estate 
specified deductions. The gross estate is defined to 
include “the value at the time of his (decedent’s) death 
of all property, real or personal, tangible or intangible, 
wherever situated .. . 

“7. To the extent of any property passing under a 
general power of appointment exercised by the decedent 
(a) by will...” 

The New York courts excluded from the decedent’s 
gross estate the share of the trust fund passing under 
the exercise of the power, on the ground that New 
York was without constitutional authority to tax the 
exercise of a power created by a non-resident donor, 
resting their decision on the Fourteenth Amendment. 

On certiorari, this was reversed by the Supreme 
Court in an opinion by Mr. Chief Justice Stone. The 
opinion points out that the power of appointment is 
equivalent to ownership, and that intangibles have in 
fact no geographical location and are so associated with 
the owner that they and their transfer at death are 
taxable at the owner’s domicile. Intangibles passing 
under a donated power of appointment are said to 
stand on the same footing as property owned by the 
testator. The operation of New York law, being at least 
in part effective to make the transfer here, is found to be 
an adequate basis for taxation by New York. In this 
connection, Mr. Chief Justice STONE states in part: 

Admittedly, under prevailing notions of choice of law 
in the courts of these two states, the law of the donor's 
domicile, here Massachusetts, may be looked to in New 

York in determining whether, in some respects at least, 

there has been a valid and effective execution of the power 

of appointment... . But a transfer which has in fact been 
effected by recourse in part to the law of New York is not 
free of taxation there because the power might have been 
exercised elsewhere or by some other mode, or because it 
may be necessary for the transferee to invoke the laws of 

Massachusetts in order to acquire control of the property. 

A transfer in one state of a chose in action or a share of 

stock may be taxed there even though the transferee in 

order to enjoy its benefits must depend in part upon the 

law of the state of the debtor or of the corporation. . . 

Here the relationship of the power to Massachusetts does 

not leave New York without sufficient control over the 

donee and his exercise of the power to support its con- 
stitutional authority to tax. For the fact remains that he 
as a resident, enjoying the protection of New York’s laws 
and owing to it the duty of financial support, has disposed 
of wealth by a will executed and probated in New York 
with the same result as if he had owned the property. This 

transmission of wealth at death by a resident is not a 

forbidden source of revenue to the state. 

Wachovia Trust Co. v. Doughton, 272 U. S. 567, 
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relied upon by the respondents and by the state courts, 
is declared to be irreconcilable with the decision and 
reasoning in Bullen v. Wisconsin, 240 U. S. 625, Curr 
v. McCanless, 307 U. S. 357 and Graves v. Elliott, 307 
U. S. 383, and is accordingly expressly overruled. 

Mr. Justice Roserts concurred in the result because 
he felt bound by the decisions in the McCanless and 
Elliott cases. 

The case was argued by Mr. Mortimer M. Kassell for 
the petitioners, and by Mr. Thomas A. Ryan for the 
respondents. 


Federal Employers’ Liability Act—Power of State 
Court to Enjoin Resident Plaintiff from 
Suing in Another State 


A cause of action for damages under the Federal Employers’ 
Liability Act may be brought, among other places, in any juris- 
diction in which the employer is engaged in business, and, since 
the cause of action is founded on federal law, it is not subject to 
interference by state action. Hence a plaintiff, in a cause of ac- 
tion under the Act, may not be enjoined by a court of the state 
in which he resides from bringing the action in another state, 
on the ground that to do so would harass and vex the defendant 
unconscionably. 


Miles v. Illinois Central Railroad Co., 86 Adv. Op. 
766; 62 Sup. Ct. Rep. 827; U. S. Law Week 4300. (No. 
272, decided March 30, 1942). 

This cause arose under the Federal Employers’ Liabil- 
ity Act in a suit in a state court in Missouri to recovet 
damages for the death of an employee of the Railroad, 
subject to the Act. The employee's death resulted from 
an accident that occurred in Tennessee. The ad 
ministrator was appointed in Missouri to bring suit 
in that state. The railroad is engaged in business in 
both Tennessee and Missouri. It obtained an injunction 
in Tennessee enjoining the petitioners from proceed- 
ing with the suit in Missouri, on the ground that the 
expense and inconvenience of trial in that state would 
be oppressive and inequitable to the Railroad Company 
and would burden its business and commerce. 

Section 6 of the Act provides as follows: 

That no action shall be maintained under this Act unless 
commenced within two years from the day the cause of 
action accrued. 

Under this Act an action may be brought in a circuit 
court of the United States, in the district of the residence 
of the defendant, or in which the cause of action arose, or 
in which the defendant shall be doing business at the time 
of commencing such action. The jurisdiction of the courts 
of the United States under this Act shall be concurrent 
with that of the courts of the several States, and no case 
arising under this Act and brought in any state court of 
competent jurisdiction. shall be removed to any court of 
the United States. 

On certiorari, the Supreme Court reversed the decree 
ot the Tennessee Court, in an opinion by Mr. Justice 
Reep. The opinion rests the decision on the notion that, 
since the existence of the cause of action and its vindica- 
tion are founded on federal law, it is not subject to in- 
terference by state action. In developing this view, Mr. 
Justice REeEp says: 


The real point of controversy here is whether that por- 
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tion of section 6 of the F. E. L. A., which holds litigation 
in the state court where it is instituted, prevents the court 
of another state from enjoining citizens, within its jurisdic- 
tion, from continued prosecution of the suit on grounds of 
inequity. Here, as in Kepner’s case, 314, U.S. 44, there is 
no question but what the Missouri court has venue of the 
proceeding. Here, too, we need to look no farther into 
1 ennessee law than the opinion of the state’s highest court 
in this record to conclude that under state law a court of 
equity may enjoin a resident citizen from attempting to 
nforce his rights, oppressively and inequitably, and that 
the expense and inconvenience hereinbefore set out re- 
sulted in oppressiveness and inconvenience in the eye of 
the state court. 

In the legislative history of section 6, the provision that 
removal may not be had from a “state court of competent 
jurisdiction” was added to the House bill on the floor of 
the Senate and later accepted by the House, in order to 
issure a hearing to the employee in a state court. Words 
were simultaneously adopted recognizing the jurisdiction 
of the state courts by providing that the federal jurisdiction 
should be concurrent. The venue of state court suits was 
left to the practice of the forum. The opportunity to 
present causes of action arising under the F. E. L. A. in the 
state courts came, however, not from the state law but from 
the federal. By virtue of the Constitution, the courts of the 
several states must remain open to such litigants on the 
same basis that they are open to litigants with causes of 
action springing from a different source. This is so be- 
cause the Federal Constitution makes the laws of the United 
States the supreme law of the land, binding on every citizen 
and every court and enforceable wherever jurisdiction is 
adequate for the purpose. . . . The Missouri court here 
involved must permit this litigation. To deny citizens from 
other states, suitors under F. E. L. A., access to its courts 
would, if it permitted access to its own citizens, violate the 
Privileges and Immunities Clause. . . . Since the existence 
of the cause of action and the privilege of vindicating rights 
under the F. E. L. A. in state courts spring from federal 
law, the right to sue in state courts of proper venue where 
their jurisdiction is adequate is of the same quality as the 
right to sue in federal courts. It is no more subject to 
interference by state action than was the federal venue in 
the Kepner case. 


Mr. Justice Jackson delivered a concurring opinion 


1 which he says, in part: 


I agree with the conclusion and, with exceptions stated 
herein, with the opinion of Mr. Justice Reep, though | 
am not able to sublimate the conflict that underlies this 
case to the level of either of the conflicting opinions. Real- 
istically considered, the issue is earthy and unprincipled. 
So viewed, the real issue is whether a plaintiff with a cause 
of action under the Federal Employers’ Liability Act may 
go shopping for a judge or a jury believed to be more 
favorable than he would find in his home forum. An 
advantage which it is hoped will be reflected in a judgment 
is what makes plaintiffs leave home and incur burdens of 
expense and inconvenience that would be regarded as 
oppressive if forced upon them. And that is what makes 
railroads seek injunctions such as this one. 

The judiciary has never favored this sort of shopping 
for a forum. It has sought to protect its own good name 
as well as to protect defendants by injunctions against the 
practice of seeking out soft spots in the judicial system in 
which to bring particular kinds of litigation. But the 
judges with lawyerly indirection have not avowed the in- 
terest of the judiciary in orderly resort to the courts as a 
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basis for their decision, and have cast their protective doc- 
trines in terms of sheltering defendants against vexatious 
and harassing suits. This judicial treatment of the subject 
of venue leads Congress and the parties to think of the 
choice of a forum as a private matter between litigants and 
in cases like the present obscures the public interest in 

venue practices behind a rather fantastic fiction that a 

widow is harassing the Illinois Central Railroad. If Con- 

gress had left us free to consult the ultimate public interest 
in orderly resort to the judicial system I should agree with 

Mr. Justice FRANKFURTER’S conclusion. But the plaintiffs 

say that they go shopping, not by leave of the courts them- 

selves, but by the authority of Congress. Whether the 

Congress has granted such latitude is our question. 

Mr. Justice JACKSON expressly dissents from the state- 
ment in the majority opinion that: “The Missouri court 
here involved must permit this litigation.” 

Mr. Justice FRANKFURTER delivered a_ dissenting 
opinion. In this opinion it is pointed out that the courts 
of Tennessee customarily exercise a power to enjoin 
suits in situations like the present case, and that the 
federal Act was not intended to deprive them of that 
power in a suit under the Act. The dissenting opinion 
goes into the legislative history, the terms, and the 


policy of the Act and concludes that there is no warrant 


depriving the Tennessee court of the power it under- 
took to exercise here. In this connection, Mr. Justice 
FRANKFURTER Says: 

The power invoked by Tennessee in this case was a 
familiar head of equity jurisdiction long before the Con- 
stitution. Injunctions by the chancellor against suits in 
other courts go back to at least the late sixteenth century. 
. .. When Lord Chancellor Clarendon in 1677 refused to 
enjoin a foreign attachment, Love v. Baker, Ch. Cas. 67, 
the reporter noted that “all the bar was of another opinion. 
It was said, the injunction did not lie for foreign jurisdic- 
tions, nor out of the king’s dominions. But to that it was 
answered, the injunction was not to the court, but to the 
party.” The opinion of the bar soon became the accepted 
law of England. In the leading case of Lord Portarlington 
v. Soulby, 3 Myl. & K. 104, Brougham, L. C., expressed the 
historic doctrine of equity jurisdiction. Referring to the 
attitude of the bar towards Love v. Baker, he commented: 
“A very sound answer, as it appears to me; for the same 
argument might apply to a Court within this country, which 
no order of this Court ever affects to bind, our orders being 
only pointed at the parties to restrain them from proceed- 
ing. Accordingly this case of Love v. Baker has not been 
recognized or followed in later times.” .. . 

This doctrine of equitable power has been universally 
accepted by American courts. . . . : And the power has been 
exercised by the state courts generally to enjoin oppressive 
suits brought under the Act in other state courts. . . . Of 
course, since a federal right is involved, no state court can 
screen denial of or discrimination against a federal right, 
under the guise of enforcing its local law... . 

The power of equity to restrain the prosecution of un- 
conscionable suits has been part of the very fabric of the 
state courts as we have known them in our whole history. 
And nothing in the Federal Employers’ Liability Act, its 
language, its history, or its policy, warrants a denial of this 
power to the states. 

The case was argued by Mr. William G. Cavett for 
the petitioners, and by Mr. Thomas A. Evans and Mr. 
Larry Creson for the respondent. 
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Miller Act—National Industrial Recovery Act— 
Definition of “Public Work ” 


Under the Miller Act and the National Industrial Recovery 
Act the term “public work” as therein defined embraces the 
construction of a library at Howard University in the District 
of Columbia. 


United States v. Irwin, 86 Adv. Op. 837; 62 Sup. Ct 
Rep. 899; U.S. Law Week 4315. (No. 658, decided April 
6, 1942). 

The legal question in this case was whether the con- 
struction of a library building at Howard University, 
in the District of Columbia, is a “public work” within 
That 
conjunction with the National Industrial Recovery Act, 


the meaning of the Miller Act. (ct operates in 


under which the Federal Emergency Administrator of 
Public Works had allotted funds for construction of the 
library. 

The case arose in a suit on a bond, on which the 
respondents were obligated, the bond being required 
Act in connection with the 
The Recovery Act 
“public works” which in- 


to be filed under the Mille 
construction of a “public work.” 
authorized the financing of 


‘ 


cluded “any project of the character heretofore con- 
structed or carried on either directly by public authority 
or with public aid to serve the interests of the general 
public; v4 

The District Court overruled a motion to dismiss a 
suit on the bond, thereby rejecting the respondents’ 
contention that the construction of the library at 
Howard University was not a “public work’ within 
the meaning of the Miller Act. The Court of Appeals 
reversed. But on certiorari, the Supreme Court, in an 


opinion by Mr. Justice ByRNES, reversed the Court of 


Appeals and sustained the ruling of the District Court. 


In exposition of the Court's view that the project 
here involved is a “public work,” the opinion states: 
The question before us therefore is whether the con- 
struction of the library was a “public work” as that term 
is used in the Miller Act. We think that it is, that the 
Assistant Secretary of the consequently 
authorized to require respondents to post a bond securing 


Interior was 


materialmen, and that petitioner is entitled to sue on the 
bond in the name of the United States. 
No aid in ascertaining the meaning of “public works” 
is to be found in the Miller Act itself. But in the National 
Industrial Recovery Act, 
Miller Act, Congress defined it as including “any projects 
carried on 


passed two years before the 


of the character heretofore constructed or 
either directly by public authority or with public aid to 
serve the interests of the general public.’’ The library at 
Howard University was not only a project “of the characte? 
heretofore constructed or carried on . with public aid”; 
it had been directly and specifically authorized by Congress 
in 1931 and money had actually been appropriated for 
it. And it requires no discussion that Howard University, 
established by the authority of Congress “for the educa 
tion of youth in the liberal arts and sciences,”’ serves “‘the 
interests of the general public.” 
* *# + 

We have no doubt that the Miller Act was intended 
to apply to the “public works” authorized by the Ad- 
ministrator under the National Industrial Recovery Act. 
The National Industrial Recovery Act did not leave to 
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speculation the nature of the “public works” that Congress 


envisaged. Its language was not technical but plain and 
specific. Expressly included were ‘projects of the characte 
heretofore constructed or carried on with public aid 
to serve the interests of the general public.” Beyond 
question the library at Howard University was such 
project. 

The case was argued by Mr. Alexander M. Heron for 


the petitioner, and by Mr. Prentice E. Edrington for th 


respondents. 


State Net Income Taxes—Jurisdiction of Supreme 
Court—Interstate Commerce 


§ 237 (a) Judicial Code is intended to restrict obligatory ap- 
pellate jurisdiction and to foreclose appeals of right, unless the 
conditions which it prescribes are rigorously fulfilled. The va- 
lidity of the assessment or levy of a tax, as distinguished from the 
validity statute which authorizes it, is not one of those conditions, 

Application for appeal may be considered as application of 
certiorari. 

The holding of the state supreme court that a tax is laid 
on the net profits arising from business done wholly within the 
state under the terms of the contract for the distribution within 
the state of natural gas brought in from another state, will be 
reviewed only to make certain that the non-federal question is not 
so colorable or unsubstantial as to be in effect an evasion of the 
constitutional issue. 


Memphis National Gas Company v. Beeler 86 Ady 
Op. 745; 62 Sup. #2 Rep. 857; U. S. Law Week 4309 
(No. 499, decided March 30, 1942.) 


This was an appeal from the Supreme Court of Ten 
nessee which had sustained a tax laid pursuant to 
1316-1318 of the 


income derived from sales of natural gas in Tennessec 


Tennessee Code of 1932 upon net 

Ihe opinion of the Court by Mr. Chief Justice STon: 
first examines the question of jurisdiction of the appeal 
and concludes that since the original bill of complaint 
challenged under the commerce clause only constitu 
tionality of the assessment and not of the statute, there is 
no jurisdiction of the appeal. 

It points out that an attack upon a tax assessment o1 
levy will not sustain an appeal under § 237(a) of th 
Judicial Code, and that the code was intended to re 
strict obligatory appellate jurisdiction and foreclose ap 
peals of right unless the conditions which it prescribes 
are rigorously fulfilled. The opinion rejects argument 
that since the validity of the statute was challenged in 
the briefs in the Supreme Court of Tennessee, the 
record is sufficient to sustain jurisdiction, observing that 
there is no showing that under Tennessee practice such 
a contention can be availed of if advanced for the first 
time in the appellate court, or that the question of 
the validity of the statute was deemed by the Supreme 
Court to be in issue. It therefore concludes that the 
appeal must be dismissed. However, considering th 
papers as a petition for certiorari, the court granted 
review, and the opinion proceeds to a consideration 
of the merits. 

The taxpayer was a Delaware corporation licensed 
to do business in Tennessee where it maintains its 
managerial offices and accounts. It purchased natural 
gas in Louisiana, transported it through its pipeline 


to points in Tennessee, where it delivered into pipe- 
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lines of two distributing companies which sold it to 
al consumers. One of these, the Memphis Company, 
kk and distributed 80% of the taxpayer’s output 
under a contract which the Supreme Court of Ten- 
ssee found to be a joint undertaking whereby tax- 
payer furnishes gas and the Memphis Company fur- 
nishes facilities and services for sale to consumers, while 
proceeds, after deductions of certain expenses, are 
divided between them. The tax was levied on the total 
net income from this contract. 
The opinion concludes first that taxpayer has com- 
ercial domicile in ‘Tennessee and is therefore subject 
violates the commerce 


tax there, unless the tax 


clause. The tax imposed was upon “net earnings arising 
from business done wholly within the state, excluding 
earnings from interstate commerce.” ‘The ‘Tennessee 
court sustained it here on the ground that it was laid 
Memphis contract for dis- 
tribution The 


opinion finds that if the contract was correctly thus 


ipon earnings under the 


which was not interstate commerce. 


ystrued by the Tennessee court, the earnings were 
subject to local taxation. It then examines the contract 
“only to make certain that the non-federal ground of 
decision is not so colorable or unsubstantial as to be in 
effect an evasion of the Constitutional issue,” and finds 
that there is not a substantial basis to say that the state 
court was incorrect on this point. 

The opinion therefore concludes that there is no 
theory upon which the tax can be deemed to infringe 


l 


the commerce clause and accordingly it affirms the 
lennessee judgment. 

Mr. Justice Roperts did not participate. 

The case was argued by Mr. Walter P. Armstrong 
for the appellant and by Mr. Whitworth Stokes and 


Mr. Lewis S. Pope for the appellees. 


Review of Administrative Action—Power of Circuit 
Court to Stay Orders of Federal Communications Com- 
mission Pending Appeal 
On an appeal from the Federal Communications Commission 
to the Circuit Court of Appeals, that court may order a stay of 
execution of the Commission’s order, so that the status may be 

preserved pending the determination of the appeal. 

Scripps-Howard Radio, Inc. v. Federal Communica- 

ns Commission. 86 Adv. Op. 826; 62 Sup. Ct. Rep. 
75; U. S. Law Week 4322. (No. 508, decided April 6, 
1942.) 

In this case the Court of Appeals for the District of 
Columbia had certified to the Supreme Court the fol- 
lowing question: 

Where, pursuant to the provisions of section 402 (b) of 
the Communications Act of 1934, an appeal has been taken, 
to the United States Court of Appeals, from an order of 
the Federal Communications Commission, does the court, 
in order to preserve the status quo pending appeal, have 
power to stay the execution of the Commission’s order 
from which the appeal was taken, pending the determina- 
tion of the appt al? 


rhe proceeding in this case was initiated by a Cleveland 


Radio Station requesting that the Commission vacate 
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one of its previous orders granting a rival station a 
construction permit for a change in frequency. The 
Commission denied the request and the appeal followed. 


The opinion of the Court by Mr. Justice FRANKFURTER 
answers the question in the affirmative. It first dis- 
cusses the contention of the Commission that the cer- 
tificate should be dismissed because of the generality 
of the question, pointing out that the statement of 
facts which accompanied the certificate has the effect 
of limiting it to orders of the type made in the instant 
case, and thus making the question sufficiently specific. 

Ihe opinion then reviews the legislative history of 
the Communications Act, directing particular atten- 
tion to its provisions for judicial review. Section 402 (a) 
carried over to the order of the Commission the provi- 
sions of the Urgent Deficiencies Act of 1913 pertain- 
ing to judicial review of certain interstate commerce 
commission orders, except that it specifically exempted 
from this procedure orders granting or refusing applica- 
tion for radio station construction permits, or station 
licenses or their renewal or modification. Orders of 
the excepted type, of which that involved in the instant 
case is one, are reviewable by the Court of Appeals for 
the District of Columbia on the initiative of (1) the ap- 
plicant or (2) any other person aggrieved or whose in- 
terests are adversely affected by the action of the Com- 
mission. The Urgent Deficiencies Act provides for review 
by a specially constituted district court with direct ap- 
peals to the Supreme Court and specifically authorizes 
the district court to allow stay pending review, subject 
to certain limitations and safeguards. The Act makes 
no mention of any power of the District of Columbia 
Court of Appeals to grant a stay pending appeals to it 
of orders reviewable by it under the Act and the Com- 
mission argued that due to this omission, the court was 
without that power. This the opinion rejects. It points 
out that the basic assumption must be that Congress 
would not, without clearly expressing such a purpose, 
deprive the Court of Appeals of its customary power to 
stay orders upon review, that the legislative history of 
the Act does not support the contention that such was 
its purpose in this legislation, and that the nature of 
the orders which may be reviewed by the District of 
Columbia court is not of so unique a character as to 
make a stay inappropriate. 

Mr. Justice DoucLas, joined by Mr. Justice Murpny, 
dissented. The dissent differs from the majority opinion 
as to the interpretation of the legislative history of the 
two provisions relating to appeals, concluding that omis- 
sion to mention the power to stay on appeal to the Dis- 
trict of Columbia court, and the provision for that 
power on other appeals, indicates an intention that in 
the former class a stay is not to be allowed. 

Mr. Justice BLack did not participate. 

The case was argued by Mr. Paul M. Segal for the 
Radio Company and by Mr. Thomas E. Harris for the 
Federal Communications Commission. 
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Federal Motor Carrier Act—Grandfather Clause— 
Bankruptcy as Interruptions of Service 


Cessation of operations by a carrier due to an adjudication of 
bankruptcy constitutes per se an interruption of service sufficient 
to bar a right to the privileges provided in the grandfather clause 
of § 306(a) of the Motor Carrier Act of 1935 to a certificate of 
public convenience and necessity, regardless of what the causes 
of bankruptcy may have been. 


Gregg Cartage & Storage Co. v. United States, 86 Adv. 
Op. 843; 62 Sup. Ct. Rep. 932; U. S. Law Week 4528. 
(No. 535, decided April 13, 1942.) 

This was an appeal from a statutory three-judge dis- 
trict court to review that court’s denial of a petition to 
set aside an order of the Interstate Commerce Com- 
mission refusing a certificate of public convenience and 
necessity under the grandfather clause of § 206 (a) of 
the Motor Carrier Act of 1935. The Act provided that 
carriers who show they have been in operation since 
June 1, 1935, and have so operated since that time ex- 
cept for interruptions over which they or their suc- 
cessors in interest have no control, should be granted 
certificates automatically without further showing as 
to public convenience and necessity. 

The carrier here satisfied the requirements except 
that pending disposition by the commission of its peti- 
tion under the grandfather clause, it failed and ceased 
to operate, and filed a friendly creditors’ bill in a state 
court of Ohio, which resulted in the appointment of 
a receiver to continue the business. This precipitated 
an involuntary bankruptcy proceeding in the Federal 
courts, and an adjudication in bankruptcy. Later the 
properties of the estate were sold, and the purchaser 
sought from the commission the certificate here in 
issue. "The commission ruled that this could not be had 
because the act of bankruptcy constituted an inter- 
ruption of service within the control of the bankrupt 
which precluded granting the certificate. To this the 
company argued that its act of bankruptcy was due 
to the deluge of damage claims which were pressed upon 
it when the insurance carrier with which it had previ- 
ously contracted, but which it had later dropped, failed 
and could not pay claims which had accrued during the 
period of its coverage. 

The opinion of the Court by Mr. Justice JACKson 
holds that the commission was correct in its holding 
that the statute does not require it to go back of the 
bankruptcy adjudication to search for ultimate causes. 

How far one by an exercise of free will may determine 
his general destiny or his course in a particular matter and 
how far he is the toy of circumstance has been debated 
through the ages by theologians, philosophers, and _ sci- 
entists. Whatever doubts they have entertained as to the 
matter, the practical business of government and admin- 
istration of the law is obliged to proceed on more or less 
rough and ready judgments based on the assumption that 
mature and rational persons are in control of their own 
conduct. Certainly that assumption must be made in ref- 
erence to a corporation such as the applicant. Society, in 
creating a corporation, vesting its management in a board 
of directors, granting it large powers and not inconsider- 
able immunities, can hardly allow that its business affairs 

are at any time out of the control of those whose duty it 
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is to conduct them. The Bankruptcy Act states that even 
an involuntary adjudication results only from some “act 
of bankruptcy,” defined upon the clear assumption that it 
is within the bankrupt’s control. Whether or not this 
assumption squares with philosophical doctrine, or even 
with reality, is not for our determination. The Commission, 
and the courts too, must get on with the application of the 
federal statutes without waiting to settle the verity of the 
philosophical assumptions on which they rest. 

The Commission was warranted in holding as matter of 
law that the interruption because of bankruptcy was not 
one over which the applicant had no control within the 
meaning of the Motor Carrier Act. The complexity of the 
chain of causation shown in this case makes it an apt 
illustration of the impracticability of any other rule. 

The opinion then reviews the facts of the case to 
demonstrate the extent of control which the corpora- 
tion had over its financial arrangements. It points 
out that the state court receivership was arranged by 
it and that this precipitated a forced petition in bank- 
ruptcy. It also observes that the choice of insurers, and 
the method of conducting business through choice 
of servants and operators, were the carriers own, and 
the final product could not have been a matter ovei 
which it had no control. It also points out that the 
creditors and receivers of the bankrupt who held the 
beneficial interest in the company during bankruptcy 
did not seek, though they might have, to have the fed- 
eral receiver or trustee authorized to conduct the busi- 
ness, and thus they were themselves responsible for the 
interruption of service. 

The applicant for a certificate under the grandfathe1 
clause seeks to exempt his further operations from scrutiny 
as to public convenience and necessity. If he is able to meet 
those tests, he may be authorized to operate, even if he 
never had grandfather rights, or if those he once had have 
been lost. As the Motor Carrier Act is remedial, and the 
grandfather clause confers a special privilege, the proviso 
defining exemptions is to be held to extend only to carriers 
plainly within its terms. 

It was also claimed that delay by the commission 
in determining the claim for certificate prejudiced 
them. As to this the opinion observes: 

The delay in passing upon the application was conside1 
able and regrettable, as the Commission acknowledged, but 
it does not seem to have been arbitrary or the result of any 
deliberate discrimination, nor, in view of the magnitude 
of the Commission's task, unreasonable. The Commission 
had nearly 90,000 applications to pass upon under § 206(a) 
and of course could not have been expected to pass upon 
them simultaneously. It is not within our province to 
remedy inequalities necessarily incident to the administra 
tion of the statute. 

Mr. Justice DoucLas, joined by Mr. Justice BLAck 
and Mr. Justice Byrnes, filed a dissenting opinion, 
which differs from the majority in its affirmance of the 
rule that every bankruptcy without exception arises 
from conditions which are 
the bankrupt. 


within the “control” ol 


An applicant carries the burden of establishing his right 
to the statutory grant which is contained in the “grand 
father” clause. ... But he should not be met at the threshold 
with a conclusive presumption against him unless Congress 
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has clearly indicated that in the circumstances of his case he 

has no right even to undertake the burden of proof. If 

Congress had desired to eliminate all applicants whose con- 

tinuous service was interrupted by bankruptcy or receiver- 

ship, I believe it would have said so. As stated by Com- 
missioner Lee in his dissenting opinion . . .: “If such inter- 
ruptions in service are to be construed as putting an end to 
grandfather’ rights of carriers, whose applications therefor 
have not been determined, then, where such a carrier 
goes into receivership or bankruptcy, and such an inter- 
ruption occurs, it would be impossible for the carrier to 
come out of receivership and resume operations; it could 
not effect a composition or an arrangement with its credi- 
ors and resume operations; if a corporation, it could not 

reorganized under the corporate reorganization pro- 
visions of the Bankruptcy Act, and creditors could realize 
nothing from ‘grandfather’ rights, however valuable.” Such 

1 wholesale destruction of operating rights should not be 

readily or lightly inferred. Operating rights are the very 

fe of any business. Without them this business certainly 
has no more than scrap value. 

Che dissent states its belief that the instant case well 
illustrates the distorting which it believes the rule of 
the majority creates, and it reviews the case from this 
point of view. Concluding, the dissent observes: 


Congress has provided that those who attained a posi- 
tion in the competitive transportation system should be 
allowed to retain the fruits of their struggle. Whether 
that policy was wise or unwise is not for us to appraise. 
But we should not permit those statutory grants to be 
whittled away on the basis of technical and legalistic 
grounds which find no expression in the statute however 
much the administrative chore may be alleviated. If the 
services of a carrier have been interrupted by bankruptcy 
x receivership, his burden of proving that that default 
was not subject to his “control” may be onerous. Perhaps 
in most cases he could not maintain it. But he should be 
given the opportunity to do so. It is hard for me to imagine 
1 clearer case where he probably could succeed than this 
one. Yet before we passed on that issue, as the opinion 
of the Court undertakes to do, we should remand the 
case to the Commission. For it made no findings on that 
issue but invoked an irrebuttable presumption which would 
‘1utomatically foreclose in all cases an opportunity to be 
heard on the real cause of the bankruptcy or receivership. 


Che case was argued by Mr. Howell Leuck and Mr. 
H. Russell Bishop for appellants and by Mr. James C. 
Wilson for appellees. 


National Labor Relations Act—Right of Employer to 
Cooperate with Unions in Securing New Members, 
During Competition for Selection of Bargaining 
Representative 


§ 83 of the National Labor Relations Act forbids an employer 
to assist in the choice of a bargaining representative. It forbids 
cooperation with one of the labor organizations competing for 
selection as bargaining agent as an unfair labor practice. 


V. L. R. B. v. Electric Vacuum Cleaner Co., 86 Adv. 
Op. 795; 62 Sup. Ct. Rep. 846; U. S. Law Week 4297. 
No. 588, decided March 30, 1942.) 

Certiorari was granted here to review questions as 
to the right of the respondent employer to cooperate 
with unions which represent an uncoerced majority 


of its employees, in the securing of new members. The 
right in this case was challenged on the ground that 
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it was exercised prior to the perfection of a valid closed 
shop agreement. 

The opinion of the Court by Mr. Justice Reep con- 
cludes that the order of the Labor Board which held 
the employer's activity to be an unfair labor practice 
is valid and must be enforced. Since the case turned on 
the special circumstances of that contest, the opinion 
reviews the facts in dispute in some detail. The unions 
recognized by the employer as duly chosen agents of the 
employees for collective bargaining were A. F. of L. 
affiliates. Contracts between them and the employer, 
covering hours and working conditions were negotiated 
for 1936 and 1937, and the right to represent the em- 
ployees at that period was proven then by signed cards 
of authorization from most of the employees, with an 
option to cancel on 30 days’ written notice after | year’s 
operation. Before expiration of the 1937 contract and 
authorizations, a CIO union began an attempt to organ- 
ize the company and within a short time had claimed to 
have obtained cancellation of A. F. of L. affiliation and 
membership in the CIO from a majority of the em- 
ployees. In the meantime, the A. F. of L. group and the 
employer orally agreed that only A. F. of L. affiliates 
would be employed by the company. Striking employees 
were notified of this and later at the expiration of the 
1937 contract, a formal written closed shop contract was 
negotiated between A. F. of L. and the employer. Be- 
fore this had been executed, there was a shutdown, after 
which the employer refused to permit to return to work 
any but employees with A. F. of L. clearance cards. 

It had been urged that the A. F. of L. employee au- 
thorizations required employees to retain that affilia- 
tion for a year and prevented them from changing to 
another union. The opinion rejects this contention on 
the ground that such an interpretation of the authoriza- 
tions is not supported by the record: 

There is a difference between being bound to retain 
the same bargaining representative for a specified period, 
and being bound not to become a member of a different 
union during the term of the contract. The first situa- 
tion, not the second, arose from the earlier contracts. 
The opinion then reviews the facts showing coopera- 

tive action between the employer and A. F. of L. to 
strengthen the latter, when the CIO campaign began. 
It concludes that these facts justify the Board's ruling 
of coercion to maintain A. F. of L. membership, and 
that without a closed shop agreement this company 
effort to maintain a union violates the freedom of em- 
ployees to organize. It also finds that the shutdown 
charged by the Board to have been ordered to prevent 
CIO success, was also illegal employer assistance to the 
A. F. of L. 

As to the contention that since the aid was given 
to a union which was at the time of contracting in 1937 
the freely selected and unrestricted employee agent of 
a majority of employees for collective bargaining, and 
since that agent had negotiated the oral closed shop 
agreement, which was therefore valid under the proviso 


363 





REVIEW OF RECENT SUPREME COURT DECISIONS 


of § 8(3) of the Labor Act, permitting closed shop agree- 
ments, the act was not violative of the Act, the opinion 
concludes that when the closed shop agreement was 
adopted, it was entered into with an organization as 
sisted by an employer in violation of § 8(3) and the 
Since 


assistance to be a 


agreements are therefore invalid. this is so, the 
Board was justified in finding the 
violation of the Act, and its order is upheld. 

Mr. Justice Roserts noted his opinion that the order 
should have been modified for the reasons given by 
the circuit court of appeals. 

The case was argued by Mr. Robert B. Watts for 
petitioner and by Mr. Lawrence C. Spieth for Electric 
Vacuum Cleaner Co., and by Mr. Herbert S. 


for the International Molders’ Union 


SUMMARIES 


Federal Estate Tax—Taxability of Trust Property as Part 
of Estate of Beneficiary upon his Death 
Helvering v. Safe De posit and Trust Co. of Baltimore 
86 Adv. Op. 851; 62 Sup. Ct. Rep. 925; U. S. Law Week 
1332. (No. 600, decided April 13, 1942.) 


Chatche1 


Certiorari to determine two questions relating to the 
taxability of trust property under the Federal Estate 
Tax Law. The property in question was that of three 
trusts of which the deceased was beneficiary when he 
died at the age of 20, one from his father, under which 
he received only a portion of income until he should 
be 28, when he was to become outright owner of the 
property and income, and two from his mother, giving 
him income for life, with certain restrictions until 28. 
All of the trusts gave a testamentary power of appoint 
ment and in default of its exercise the properties were 
to go to descendants. 

The first question raised was whether the decedent 
at the time of his death had by virtue of his general 
powers of appointment, even if never exercised, such 
an interest in the trust property as to require its in 
clusion in his gross estate under the provisions of 
§ 302(a) of the Revenue Act of 1926, which requires 
the gross estate to include all property “to the extent 
of the interest therein of the defendant at the time of 
his death.” 

As to this, the opinion of the Court by Mr. Justice 
BLAck concludes that there was not a sufficient interest 
since the decedent did not “at the time of his death”’ 
have such an “interest’’ as Congress intended to include. 

viewing Section 302(a) in its background of legis- 
history, we cannot 
. of the 
decedent at the time of his death” were intended by Con- 


lative, administrative 


reach the conclusion that the words “interest 


judicial, and 


gress to include property subject to a general testamentary 

power of appointment unexercised by the decedent. 

The second question discussed related to the treat- 
ment to be given under § 302(b) of the Revenue Act 
of 1926 to a share of the trust property passing to the 
decedent’s brother and sisters as a result of a compromise 
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settlement with other claimants. The brother’s and sis 
ters’ claims were based upon (1) a purported exerciss 
of the power of appointment in their favor by the de. 
cedent in a will executed by him in New York, and (2 
in the alternative, their right to take in default of ap 
The decedent's 
York will and 


challenged the right of the brother and sisters to take 


pointment under the terms of the trusts. 
children denied validity of the New 


in default. ‘The opinion states the question thus: 


Should that share be included in whole or in part within 
the decedent's gross estate as ~ property passing under a 
general power of appointment exercised by the decedent 


. by will? 


As to this, the opinion concludes that the share is 
taxable and remands the case to the Board of Tax 
Appeals to determine what percent of that part of the 
estate which went to the brother and sisters is based 
on the attempted exercise of the power of appointment, 
in order that that portion may be included in the tax- 
able gross estate. 

Che Cuier Justice, Mr. Justice Rosperts, Mr. Justice 
FRANKFURTER, and Mr. Justice Byrnes filed a separate 
opinion concurring in the answer to the first question 
and dissenting to the conclusion on the second ques 
tion, on the ground that the estate in question was not 


that of the decedent but of his father and mother. 


argued by Mr. Assistant Attorney 


The case was 


General Clark for petitioner and by Mr. Charles McH. 


Howard for respondent. 


Federal Income Tax—Allocation as Business Expenses 
of Sales Commissions in Securities Transactions 
Sprec kels v. Helvering, 86 Adv. Op. 687; 62 Sup. Ct. 
Rep. 777; U. S. Law Week 4269. (Nos. 581 and 582, 
decided March 16, 1942.) 


Certiorari was granted here to settle conflicting de 
cisions of circuit courts of appeals as to the question 
whether sales commissions paid by a taxpayer engaged 
in the business of buying and selling securities are 
deductible as ordinary and necessary expenses unde! 
section 23 (a) of the Revenue Act of 1934 or are to be 
treated as offsets against selling price relevant only to 


the determination of capital losses or gains. 


Ihe opinion of the Court by Mr. Justice BLACK con- 
cludes that the commissions in question may not be de- 
ducted as business expenses. It traces the history of 
the Treasury regulation dealing with this point, which 
provides that “commissions paid in selling securities, 
when such commissions are not an ordinary and neces- 
sary business expense, are an offset against the selling 
price. Discussing the effect of the clause of the regula- 
tion relating to business expenses, the opinion con- 
cludes that it was intended to be and is controlling only 
in the case of securities dealers and not to the casual 
buyer and seller, or even as here, to the large-scale trader 
on his own account, since, as to them, the practical con 


siderations of accounting convenience applicable to sé 
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irities dealers or merchants, do not apply. 

Mr. Justice JACKSON did not participate. 

The case was argued by Mr. Walter Slack and Mr. 
lhomas M. Wilkins for petitioner and by Mr. Arnold 


Raum tor re sponde nt 


Common Carriers—Classification for Rate 
Purposes—Tariff Binding until Modified by 
Competent Authority 
ancer v. Lowden, 86 Adv. Op. 690; 62 Sup. Ct. Rep. 
U.S. Law Week 4266. (No. 505, decided March 16, 


Certiorari to review a judgment for the respondents 
freight charges. The shipper claimed that the 
aterial shipped was scrap iron, but the carrier held 

shipments to be “pipe thread protecting rings” and 
lassified them as “pipe fittings” and charged the tariff 
ite applicable to the latter. The courts below sustained 
carrier and in an opinion by Mr. Justice Byrnes the 

Supreme Court affirmed the judgment. The principal 

juestions were: 


ind (2) if so, whether, as claimed by the shipper, the 


1) whether the classification was right; 


rate was unreasonably high. 

The Court concludes that the Interstate Commerce 
Commission had previously settled the classification 

mtrary to the shippers’ contention and further that 
the reasonableness of the rates was not open for deter- 
mination in the District Court, for the reason that, until 
changed, the tariff binds both the carrier and the 
shipper. The opinion points out that should the Inter- 
state Commerce Commission modify the tariffs, the 
shipper has a remedy by way of reparation. 

The case was argued by Mr. Irl B. Rosenblum for 
the petitioners, and by Mr. Hale Houts for the re- 


spondents. 


Indians—Validity of State Hunting and Fishing License 
Laws as Applied to Yakima Indians 


Tulee v. Washington, 86 Adv. Op. 778; 62 Sup. Ct. 
Rep. 862; U. S. Law Week 4305. (No. 318, decided 
March 30, 1942.) 

rhis was an appeal from the Supreme Court of Wash- 
ington by a member of the Yakima tribe of Indians 
from a Washington conviction of violation of a state 
law requiring a license and license fee for the catching 
of salmon with a net. It was contended that the law 
as thus applied was repugnant to the treaty between the 
United States and the Yakimas which preserved the 
right of the Indians to fish in all streams running 
through or bordering their reservation “at all usual 
ind accustomed places.” 

The opinion of the Court by Mr. Justice BLAck 
holds that while the treaty leaves the state with power 
to impose on Indians equally with others such restric- 
tions of a purely regulatory nature concerning the time 
and manner of fishing outside the reservation as are 
necessary for the conservation of fish, it forecloses the 
state from charging the Indians a fee of the kind in 
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question here. It observes that the terms of the treaty 
must be carried out “in a spirit which generously recog- 
nizes the full obligation of this nation to protect the 
interests of a dependent people “and concludes that 
on account of the license fee charged the statute is in- 
valid as applied in this case.” 

The case was argued by Mr. Nathan R. Margold for 
the appellant and by Mr. T. H. Little for appellees. 


Patents—Reissue Invalid for Failure to 
Cover Same Invention as Original 

U. S. Industrial Chemicals, Inc. v. Carbide and 
Carbon Chemicals Corp., 86 Adv. Op. 754; 62 Sup. Ct. 
Rep. 839; U. S. Law Week 4306. (No. 680, decided 
March 30, 1942). 

Certiorari to review a decree of the Circuit Court of 
Appeals which had affirmed a decree of the District 
Court holding that the respondent's reissue patent No. 
20,370 was valid and had been infringed by the peti- 
tioner. Certiorari was granted because of an apparent 
conflict between the decree here and decisions to the 
effect that a reissue patent must, under the statute, be 
for the same invention as the original patent. 

The original patent was for a “Process for the Produc- 
tion of Ethylene Oxide,” granted in 1935. The respon- 
dent purchased it in 1936 and, after study, applied for 
a reissue patent which was granted in 1937. 

According to both the original patent and the reissue, 
ethylene oxide is produced by introducing ethylene 
and oxygen into a heated reaction chamber in the 
presence of a catalyzer. Upon a consideration of the 
disclosures in the two patents the conclusion is reached 
by the Supreme Court, in an opinion by Mr. Justice 
Roserts, that the reissue patent was not for the same 
invention as the original patent. In reaching this con- 
clusion, emphasis is placed upon the fact that the 
reissue treated a step in the process—the introduction 
of water into the reaction chamber—as optional or 
desirable, whereas the original patent described it as 
an integral part of the whole operation. 

This is found so to differentiate the two processes as 
to constitute them different inventions, and the reissue 
was accordingly held to be void. 

The case was argued by Mr. William H. Davis for the 
petitioner, and by Mr. Samuel E. Darby, Jr., for the 
respondent. 


Trademarks—Relief for Infringement— 
Relief under Local Law on Failure to State 
Cause of Action under Statute 


Pecheur Lozenge Co., Inc. v. National Candy Co., 
Inc., 86 Adv. Op. 739; 62 Sup. Ct. Rep. 853; U. S. Law 
Week 4313. (No. 648, decided March 30, 1942). 


Certiorari to review a suit for an injunction restrain- 
ing trademark infringement and unfair competition 
and for damages. Two grounds of federal jurisdiction 
were asserted: (1) diversity of citizenship; and (2) that 
the suit arises under the federal Trademark Laws. The 
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District Court decreed for the petitioner but the Circuit 
Court of Appeals reversed. 

On certiorari, in an opinion per curiam, the decree 
was vacated and the cause remanded. An examination 
of the record disclosed that the petitioner had registered 
labels under the Copyright Law, but not under the 
Trademark Law. Consequently, it is concluded that 
the petitioner has no action under either of those federal 
statutes, and that the only relief that it might possibly 
obtain would be for unfair competition and common 
law trademark infringement, to the extent that the local 
law may allow that relief. The cause is remanded to 
enable the Circuit Court to apply the appropriate local 
law and for such other proceedings as may be proper. 

The case was argued by Mr. Alfred J. L’Heureux for 
the petitioner, and by Mr. James D. Carpenter, Jr., for 


the respondent. 


Patents—Public Use Prior to Presentation to 
Patent Office 

Muncie Gear Works, Inc. v. Outboard, Marine & 
Manufacturing Co. 86 Adv. Op. 740; 62 Sup. Ct. Rep. 
865; U. S. Law Week 4285. (No. 323 decided March 30, 
1942.) 

Certiorari was granted here to determine the validity 
of claims of the Johnson patent for invention of a water 
propulsion device designed to solve the problem of 
“cavitation.” 

The opinion of the Court by Mr. Justice JACKSON 
holds that there was no infringement since the record 
discloses that the devices embodied in the asserted in- 
vention had been in public use more than two years 
prior to their first presentation to the Patent Office. 
It was objected that R. S. § 4886 which provides for 
invalidity if in public use or sale more than 2 years 
prior to “application” did not govern since the claims 
were asserted by amendment instead of by application. 
This, the opinion rejects, since “an amendment” “can 
effect no more than the application itself.” 

The case was argued by Mr. Samuel E. Darby, Jr., 
M. Huxley for 


for petitioners and by Mr. Henry 


respondent. 


Criminal Appeals Act— 
Prosecution under Hatch Act 


United States v. Malphurs, 86 Adv. Op. 841; 62 Sup. 
Ct. Rep. 897; U. S. Law Week 4326. (No. 558, decided 
April 6, 1942). 


Direct appeal under the Criminal Appeals Act. The 
District Court sustained a demurrer to an indictment 


Q 


under Sections 3 and 4 of the Hatch Act condemning 


pernicious political activities. The demurrer was 
sustained on the sole ground that the sections do not 
apply to a state primary. 

In its brief in the Supreme Court, the Government 
contended that the Emergency Relief Appropriation 


Act of 1939 applies to charges laid in one count of the 
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indictment. Reference was made also to a Joint Resolu- 
1939. 


Since the latter statutes were not called to the atten- 


tion of February 4, 


tion of the trial judge, the cause was reversed and re. 
manded in a per curiam opinion for consideration by 
the District Court of the statutes relied upon, other than 
the Hatch Act. 

Mr. Justice JACKsON did not participate. 

The case was argued by Mr. Herbert Wechsler for 
the appellant, and by Mr. John L. Graham and Mr 
Francis P. Whitehair for the appellees. 


Federal Capital Stock Tax—Taxability of 
Corporations in Liquidation 
Magruder v. Washington, Baltimore & Annapolis 
Realty Corp. 86 Adv. Op. 858; 62 Sup. Ct. Rep. 922; 
U.S. Law Week 4327. (No. 601, decided April 13. 1942 

Certiorari was granted here to determine whether a 
corporation formed to liquidate the properties of a 
defunct railway company by a protective committe: 
of the railway, which sells and rents the property for 
short terms, is “carrying on or doing business” within 
the meaning of § 105 (a) of the Revenue Act of 1935, so 
as to be taxable upon the declared value of its capital 
stock. 

The opinion of the Court by Mr. Justice Murpny 
concludes that the company is taxable. It sustains th 
validity of Treasury Regulation, Article 43 (a) (5) which 
covers such activities, holding that it is both applicable 
and valid. 

Ihe case was argued by Mr. Robert L. Stern for peti 
tioner and by Mr. Richard F. Cleveland and Mr. Amble1 
H. Moss for the respondent. 





ERRATA 


In the review of Chaplinsky v. New 
Hampshire, 28 A. B. A. J., April 1942, page 
268, strike Vermont and substitute New 
Hampshire in line 5 of the syllabus, line 5, 
first column and line 16, second column, of 
the review. In line I, first paragraph, of re 


view, strike 379 and substitute 378. 
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IMPROVING THE ADMINISTRATION OF JUSTICE 


A BILL OF PARTICULARS 
By HON. MERRILL E. OTIS 


Editorial Note: Judge Otis began his eloquent ad- 
ss by a quotation of the phrase, “These are times 
it try men’s souls.” He vividly delineated the con- 
ences of the fall of republic after republic “beneath 
conquering tread of the most Satanic gangster in 
iman history.” He eulogized the heroic defense of 
men of Greece who “fought as bravely against the 
rbarians of this latter day as thetr fathers fought at 
He followed with elo- 
ent references to the courage of the brave men of 
Vorway, of Holland, of Belgium and the heroism of 
{lbion’s isle. 


ermopylae and Marathon.” 


brave men of 
He stressed the importance of the Association’s pro- 
im to improve the administration of justice by a 
ference to an analogy, a hypothetical position such as 
oht have been taken by some who insisted on the 
etention of old and inefficient methods of industry, 
nadequate to the special demands of defense today. He 
logized the work of the Committee on Improving 
e Administration of Justice and Judge Parker, its 
le chairman, and referred to the report of the Section 
Judicial 
Report of the American Bar Association for the year 
1938. This he termed “A New Testament” and 


mmarized its sixty- three specifi 


{dministration embodied into the Annual 


recommendations 
inder seven heads and sixteen sub-heads. The latter 


e discussed as follows: 


IXTEEN RECOMMENDATIONS. 1. Practice and 
Procedure in the courts should be regulated by 
rules of court. In the State of X they are regulated 

the legislature. 2. Provision should be made in 
very state for a unified judicial system with power 
ested in some high judicial officer (the Chief Justice 
usually) to assign judges so as to relieve congested 
ockets and use available judicial power to the best 
ulvantage. That is not the practice in the State of X. 
In the State of X the judges in District A have more 
in they can do, the judges in District B have not 
nough to do. But none has authority to send a judge 
om District B to District A. 3. Quarterly judicial 
statistics should be required. In the State of X no one 
ver supervises, from an administrative standpoint as 
listinguished from the standpoint of errors, no one ever 
supervises the work of the nisi-prius judge. The recom- 
nendation is, not that any man shall be vested with 
authority to tell the nisi-prius judge how to decide a 





*Excerpts from an address delivered at the regional conference, 
\merican Bar Association, held in Dallas, Texas, March 27, 1942, 

Judge Merrill E. Otis, Chairman of the Section of Judicial 
idministration and member of the Special Committee for Im- 
roving the Administration of Justice. 
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matter or even when to decide a matter, but only that 
pediodically he shall be obliged to report to some 
judiciary-appointed gatherer of statistics. 

That last may seem a trifling recommendation to 
those who never have been initiated. Let me give per- 
sonal testimony. Every three months every federal trial 
judge receives a little communication from Honorable 
Will Shafroth, Chief of the Division of Procedural 
Studies and Statistics in the Administrative Office of 
the United States Courts (such is Mr. Shafroth’s formid- 
able title), a litthke communication asking three ques- 
tions. The first is this: 

Please give us information regarding the number of 

cases, motions, or other matters pending on January 15, 


1942, which on that date had been held under advisement 
for more than thirty and less than sixty days. 


I cannot speak for other judges, but I do say, speaking 
for myself, that that innocent little inquiry coming to 
me four times a year has affected me even as a spur 
affects the sluggish steed. Mr. Shafroth’s gentle hint 
does more to stir me—and my colleagues too—than all 
that Shakespeare in the soliloquy of Hamlet wrote con- 
cerning “the evil of the Law’s delays,” than all that 
Milton uttered in his Latin verse about “the lawyer 
with his inexhaustible ten year case.” 

One, Two and Three on my list of sixteen relate to 
judicial administration in the narrower sense. Four 


relates to pre-trial procedure. It recommends pre-trial 
hearings particularly in metropolitan areas. In the 
State of X the pre-trial was never heard of. 


In the field of evidence I but mention the outstanding 
recommendations. Remember it was Dean Wigmore, the 
greatest scholar, the greatest authority in the field of 
evidence, living in the world today—I think the greatest 
authority who ever has written in that field—it was 
Dean Wigmore who put in words these recommenda- 
tions approved by the Association. (Some of his recom- 
mendations were not approved.) I state five of them 
quickly. All are unknown in the State of X. 1. Error in 
the admission or rejection of evidence should not be 
ground of itself for directing a new trial unless the ap- 
pellate court after an examination of the entire record 
is of opinion that the error has resulted in a miscarriage 
of justice. 2. Exceptions to the admission or rejection 
of testimony should not be required for the review of 
error where objection and the grounds therefor already 
have been presented. (That one I like especially. | 
have known lawyers who incorporated a complete argu- 
ment to the jury and almost perfect contempt of court 
in the manner and tone they used in saying “I except!’’) 
8. The rule excluding the testimony of an interested 
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party as to transactions with deceased persons should 
be abrogated, but declarations by a decedent, on a 
finding they were made in good faith, should be ad- 
mitted. 4. The declaration of a deceased or insane per- 
son should be received in evidence upon a finding by 
the judge that the person is dead or insane, that the 
declaration was made, that it was made in good faith 
upon personal knowledge. 5. That the rule of the North 
Carolina statute that the trial judge may require the 
disclosure by a physician of a privileged communication 
from a patient if in the opinion of the judge such dis- 
closure is necessary for the proper administration of 
“The 


technicalities of the rules of evidence,” Judge Parker 


justice should be adopted in all the states 
said in the address I heard him deliver at Knoxville a 
few weeks ago, “have done more to bring the adminis- 
tration of the law into disrepute than probably any 
other single thi 


Oo 
ig. 


One-Man Decisions 


Now I have mentioned 9 of the 63 specific recom- 
mendations. Seventeen concern Appellate Practice. 
Three of them go to things fundamental, point to weak- 
nesses in the appellate system as it has existed in the 
State of X. 1. Appeals from inferior courts by way of 
full re-trial in a higher court should be avoided as fai 
as possible by improving the quality of the inferior 
courts. 2. A pecuniary limit should be fixed for all 
courts, above which an appeal may be taken as of right 
and below which an appeal may be had only by leave. 
No. 3 has to do with discovering and putting into effect 
a recommendation against “‘one-man decisions” in ap- 
pellate courts. This year a special committee of the 
Section of Judicial Administration—Chief Justice Alex- 
ander is a member of that Committee—is dealing with 


that particular and important problem. The _ best 


method I know of—furthest away from the ‘one-man 
decisions” that are made on appeals in the State of X 
—is that which is followed in some appellate courts in 
which each appellate judge sitting, after argument and 
study of briefs, but before any conferences, writes a 
memorandum in every case submitted. That is the prac- 
tice of the Court of Appeals for the Eighth Circuit. 
None of the judgments of that court is a one-man 


decision. 


The Trial Court 


The recommendations that concern the selection of 
jurors and the practice—the trial practice—in the court 
of original jurisdiction, are the recommendations 
upon which I would most enlarge. I would really par- 
ticularize my bill of particulars here. I can do it quickly. 
I do not know whether all will agree. I hope all will 
not agree. Can you imagine a paper more worthless 
than one with whose thesis all at once agree? The 
recommendations I shall especially particularize are 
these: (1) Jurors should be selected by commissioners 


) 


appointed by the courts; (2) The common law concept 
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of the function and authority of the judge should by 
restored in the states which have departed from it; (3) 
After the evidence has been closed and counsel have 
concluded their arguments, the judge should instruct 
the jury orally as to the law and advise them as to the 
facts, leaving the final decisions of fact questions to the 
jury; (4) Ihe judge should be the governor ol the trial 
requiring actively and firmly that the proceedings be 
conducted with dignity and decorum and all reasonable 
expedition. .. . I see already evidences of disagreement, 
even perhaps, on the countenances of some, evidences 
of horror. Once more therefore I hasten to say to you, 
these recommendations are not mine. They are the 
recommendations of the organized national bar. Also 


I think I may correctly say they are the recommenda 


tions of the greatest scholars, the greatest advocates and 


the greatest judges in America. 

Certainly the most important court is the trial court, 
In that court three-quarters—it may be more—of all 
cases instituted are ended. For most litigants the trial 
court is the court of last resort. For all litigants—with 
few exceptions—the judgments of the trial court as to 
how issues of fact are to be decided—and the issues of 
fact, not the issues of law, generally are the determining 
issues—the judgments of the trial court are the judg- 
ments of the court of last resort. Whether justice pre 
vails in the land depends far more on how the trial 
courts function than on how functions the Supreme 
Court of the United States or the Supreme Court of 
lexas. How the trial court fuctions depends upon three 
things. Whether the judge is qualified—in character, 
in learning, in love of justice. Whether the jury is com- 
petent—made up of men fitted by character, intelligence 
and experience to discharge, not easy duties, but difh- 
cult tasks. Whether these two, judge and jury, work 
together—are permitted to work together—in that man- 
ner which is most efficient for the accomplishment of 
the most complete measure of justice possible. Each of 
these matters is essential. What will it profit you if you 
have on the bench a man with all the saintly qualities 
and immense learning of Cardozo and have twelve 
morons in the box? What will it profit you if you have 
outstanding jurors and have presiding an ignoramus 
or a charlatan? What will it profit you if you have a 
good judge and a good jury—and then build a wall 
between them, so they are unable fully to co operate? 

Yes, the American Bar Association recommends that 
“Jurors should be selected by commissioners appointed 
by the courts.” The most important single word in 
that recommendation is the word “selected.” It implies 
the exercise of discretion by officials empowered to 
exercise it. It implies the choice of men for what we 
may call the master panel not by some method mechan- 
ical in its operation, not by lot, but by the good judg- 
ment of discriminating agents. The most important 
phrase is, “appointed by the courts.” Two things are 
implicit in that phrase. The first is that the men to 


whom the duty will be committed of selecting indi- 
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ials qualified for jury service will be men chosen for 
erave and important function by the judges, whose 
always are subject to public scrutiny, who of all 

officially at least and let me in justice to my 
agues of the trial bench say not only officially but 
ly, of all men, are most concerned that justice shall 
wccomplished in the courts. The second thing that 
uplicit in the phrase “appointed by the courts” is 

t the standards of qualifications for jury service shall 
be established, not by legislatures, but by courts. The 
\merican Bar Association endorses these principles. 
Many an honorable lawyer will not agree with these 

nciples. ‘To any such who is here I say: “Sir, I respect 

and your views and I will listen carefully to any- 

ng you have to say in support of your opinions. I 
ask only for those who share my views the privilege of 
civing the reasons, some of the reasons, for the faith 

at 1S in us.” 

In this matter of selecting jurors two philosophies 
clash and we must choose between them. One teaches— 

nultitude subscribe to that philosophy—that all men, 

th a few rare exceptions, are qualified for jury serv- 
The other teaches that jury service calls for ex- 
traordinary qualities of character and mind and that 
ly the unusual man possesses those qualities. I sub- 
scribe to the latter of these philosophies. Observation 
and experience have led me to the conviction—I am 
sure most of you share it with me—that a juror ought to 
ive exceptional intellectual and moral attributes. 

For seventeen years now, many times each year, in a 
constantly growing proportion of cases tried, both civil 
and criminal cases, I have been called on to discharge 

functions of judge and jury. Upon that experience 
is my conviction based. Out of that experience I give my 
solemn and serious testimony. I have found the jury’s 

‘b more difficult than the judge's special and peculiar 
task in almost every case in which I am called on to 
lischarge both the jury's job and mine. Nor do I think 
hat declaration should be surprising to any thoughtful 

iwyer who will analyze the jury’s task. Consider for 
a moment the several elements which make it up. 


The Jury’s Duties 


It is the duty of the juror not only to seem to listen 
to but actually to hear each word of testimony, not only 
to hear the testimony with the physical organ of audi- 
tion, but to comprehend its meaning. Who would say 
here has been due process of law—and what lawyer 
would not instantly object and what judge would not 
lorthwith sustain the objection made—if suddenly, in 
the midst of a trial, a juror should leave the box and 
eo 


suppose he does not leave the courtroom, he only sends 


} 


ingle with his acquaintances in the corridor. . 


us mind away, back to his farm perhaps, or, it may 
be, on some fishing or hunting trip in contemplation 

in recollection. If thereafter that juror, who absented 
himself from the trial, if thereafter he participates in 
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a verdict, who would say there has been really due 
process of law? The trier of the facts not only must 
have, but must exercise, an ability to attend hour after 
hour, sometimes day after day, the slow and tedious out- 
pouring of the evidence. None will dispute with you if 
you assert that only a mind somewhat disciplined will 
possess or can exercise an ability of such a character. 

It is the duty of the trier of the facts not only to 
comprehend the testimony and the exhibits as they 
come pouring in, but to remember the evidence in all 
important parts. How can he decide the case upon the 
evidence if he has not heard the evidence, or if, the 
same thing in effect, he has heard it and forgotten it? 
It is not so simple, even in a case of brief duration, to 
keep all the salient features of the evidence in memory 
—not to permit the earliest testimony to be eclipsed by 
that which came after it, not to permit the prosaic to 
be obscured by the picturesque. It is not so simple to 
eliminate from memory testimony that has come in and 
been stricken out. It is not so simple to distinguish 
from the actual testimony, what in opening statements 
brilliant counsel said they would prove and what in 
closing arguments brilliant counsel said they did prove 
beyond a shadow or peradventure of a doubt. Do | 
speak extravagantly when I say that such power of 
memory requires a mind at least a little disciplined? 

The trier of the facts must not only recall the salient 
features of the evidence, he must analyze that evidence. 
He must reject from that remembered what is dross. He 
must synthesize what remains. He must refine the mass 
in the crucible of reason. He must resolve the flood of 
evidence into a half dozen findings. And his work is 
not done then. Now he must apply the law to reach 
the final object of the trial. The rules of law which are 
to be applied by the trier of the facts are given him by 
the judge. The judge has studied them for a score of 
years. The jury cannot intelligently apply them unless 
the jury also understands them. The jury is expected to 
comprehend them after a tutelage of thirty minutes, 
to comprehend what the judge scarcely understands 
after study for a score of years. 


I write down, as it were on a blackboard here before 
you: Jury service calls for exceptional qualities of mind; 
for sustained attention and power of concentration; 
for long and full retention of evidence in memory; for 
ability to judge and measure men, to analyze their testi- 
mony, rejecting what is false, holding fast to what is 
true; for power to reduce a mass of fact and fluff and 
fancy to essential truths; for capacity quickly to com- 
prehend the meaning of the law applicable to a case 
and intelligently to apply it. Is there any part of that 
sentence which any of you would not write? But that 
sentence refers only to qualities of mind. Would you 
not write this companion sentence: The juror is a judge; 
he must have strength of character and integrity of soul; 
he must be blind to all save the path of duty made 
clear before him by the light which emanates from his 
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solemn oath. Is there any part of that second sentence 
you would not write? 

Men with the qualifications I have described only 
can be obtained by selection. They can not be obtained 
by any sort of purely mechanical process or by lot. They 
must be selected, not hand picked for some case, they 
must be selected, as possessing those qualities that are 
essential to the intelligent and just decision of every 
case. Some one says—“It cannot be done, the democratic 
state is unequal to such a function, the master panel 
must be chosen, not by trusted officials vested with dis- 
cretion by their fellow citizens, but by the God of 
Chance, by the casting of lots, by throwing dice.” I do 
not agree. I think the democratic state is equal to any 
task government must perform. I think the democratic 
state can select officials for the discharge of any function. 
And I believe officials of a democratic state can be 
trusted to discharge their functions honestly. Exactly 
what the Association recommends in this regard has 
been done—and done successfully in America—for 150 
years. 

When the panel has been made up of men intelligent 
and upright, and when from that panel a jury of good 
men and true has been chosen, let that jury be dealt with 
as if those who constitute it are men—not morons, not 
worms. Why should the jury not receive that aid which 
the Association recommends should be given in every 
state? Why should not the judge, after argument, ex- 
plain to the jury what are the real issues—usually they 
are only two or three? Why should he not explain to 
the jury—a still more important service—what are not 
the issues? Why should he not fairly summarize the 
testimony and relate it to the issues? Why should he not 
relate the rules of law to the particular questions which 
are involved, so that the rules of law are comprehensible, 
not meaningless abstractions? Why should not the judge 
leave with the jury as the last words they hear before they 


An Error tin 


EGRETS are expressed for an error in the Wash- 

ington Letter to the February issue of the JOURNAL 
and Lurton” that letter 
referred to Douglas University as being a precursor of 
the University of Chicago. The passing reference—to 
“old Douglas University in Chicago” by an eminent 
member of the bar in the record of the “Proceedings” 
from which some of the facts were taken for that story— 
evidently was not sufficient basis for the wording used. 

Comes now a kindly critic, Mr. Bernard Lundy, U. of 
“a minor 


In the story on “Lincoln 


C. '37, graciously referring to our error as 


walk out of the court room the solemn admonition that 
they too are judges and that now they must discharge 
the greatest duty which citizens are asked to undertake? 
Why not? Those are the most important characteristics 
of the common law charge—not comment in the narrow 
sense; comment in the narrow sense is only useful for 
its potentialities, useful on that rare occasion when 
pettifoggery is rampant. Why not these things? Only 
one answer ever has been heard. None says—and means 
it—that a greater measure of justice will not result if 
these things are done. But men say—and they are 
sincere when they say it—men say—if the court in these 
ways aids the jury— “It is not a jury trial.” They seem 
to be interested in preserving “the jury trial” for its 
own sake. And so they say “It is not a jury trial unless 
the judge is made dumb by law.” But the scholars in 
the history of the common law say—‘‘It is a jury trial.” 
Over and over again the Supreme Court of the United 
States has said—“It is a jury trial.’”” Over and over again 
the Supreme Court has said—““The jury trial guaranteed 
by the Constitution is a trial by twelve men presided 
over by a judge with authority to instruct as to the 
law and to advise as to the facts.” 

These are times that try men’s souls. Democracy has 
been threatened. Democracy and all its institutions 
have been threatened. The enemies of democracy sneer 
at the institutions which we cherish, the products of 
the long struggle of our kind to acquire and to main- 
tain liberty. They say, Democracy’s institutions are 
futile, they fail. They say our courts are inefficient, 
incompetent. The enemies of Democracy move upon 
the citadel. The citadel is imperiled. The walls must 
be strengthened. If there are breaches they must be 
repaired. They will be repaired. Democracy will sur- 
vive the cataclysm of awful war. “Protect us by Thy 
Might, Great God our King.” 


Nomenclature 


point,” notes our reference to young Lurton attending 
“Douglas University” and then continues: “The correct 
name of the institution was, ‘University of Chicago,’ 
although Stephen Douglas founded it and was the first 
president of the board of trustees. When, in 1891 the 
present University was being organized, the name of its 
predecessor was officially changed to “The Old Uni- 
versity.’ Very shortly thereafter the alumni of “The Old 
University’ were adopted as alumni of the present 


University of Chicago.” 
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The New Jersey State 
Bar Association 
ILTON UNGER, of Newark, Presi- 
M dent of the New Jersey State 
election 


Bar Association since his 


MILTON M. UNGER, President 
New Jersey State Bar Association 


last May, presided at the mid-winter 
meeting held in Newark January 10, 
1942. National Defense was the key- 
note of the meeting, and Captain 
Joseph H. Edgar, wearing the uni- 
form of the Coast Artillery, brought 
home to the members of the asso- 
ciation the necessity for active partici- 
pation in national defense as he 
made the report of the National De- 
Committee, of which he is 
chairman. He outlined arrangements 
for making frequent reports to New 


rense 


Jersey lawyers in the armed forces of 
the United States, for rendering legal 
aid to them and their families, and 
lor coordinating the efforts of state 
and county bar associations. 

Two plans were presented for 
changes in the judiciary of New 
Jersey. One, embodied in the report 
of a committee headed by George W. 
McCarter, of Newark, recommended 
changes which could be effected by 
legislation rather than constitutional 
amendments. This recommendation 
was unanimously adopted. The other, 
emanating from the Junior Section, 
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BAR ASSOCIATION NEWS 


constitutional amendment 


entailed 
and was referred to a committee for 
study and recommendation at the 
next meeting of the association. 

The principal speaker, the Right 
Honorable Emil A. Davies, Chair- 
man of the London County Council, 
made an important contribution to 
the meeting in delivering an in- 
formal address on the subject of de- 
fense. 


Kentucky State 
Bar Association 


HE eighth annual meeting of the 

Kentucky State Bar Association 
was held in Louisville, Kentucky, on 
April 8, 9, and 10. The attendance 
at all business sessions of the meeting 
was unusually high, and the registra- 
tion exceeded 700. 

For the first time since the passage 
of the Bar Integration Act in Ken- 
tucky, the Judicial Council, an asso- 
ciation of intermediate and appellate 
judges, the Commonwealth’s Attor- 
neys Association, the County Attor- 
neys Association, and the Junior Bar 
Association held their meeting in 
Louisville on the eve of the opening 
of the annual meeting, thereby bring- 
ing into attendance all of the legal 
groups in Kentucky. 

Among the speakers that appeared 
upon the program were the Honor- 
able Walter P. Armstrong, President, 
American Bar Association; Judge 
John J. Parker, of North Carolina, 
Senior Judge of the Fourth Circuit 
Court of Appeals; the Honorable 
Hatton W. Sumners, of Texas, Chair- 
man of the Judiciary Committee of 
the United States House of Repre- 
sentatives; Professor Edmund M. 
Morgan, Acting Dean of the Harvard 
School of Law; Judge James W. Cam- 
mack, of the Kentucky Court of Ap- 
peals; and Mr. L. B. Alexander, 
President, Kentucky State Bar Asso- 
ciation. 

Officers elected for the year 1942-43 
are: President, Henry E. McElwain, 








Jr., Louisville, Kentucky; Vice Presi- 

dent, William B. Gess, Lexington, 

Kentucky; Registrar-Treasurer, C. 

Hill Cheshire, Frankfort, Kentucky; 
Secretary, Samuel M. Rosenstein. 

SAMUEL M. ROSENSTEIN 

Secretary. 


State Bar of 
North Dakota 


HE next annual meeting of the 
State Bar of North Dakota will be 
held at Grand Forks during the last 





H. A. BRONSON, President 
State Bar of North Dakota 


week of July. President Walter P. 
Armstrong, of the American Bar 
Association, has been invited to ad- 
dress the lawyers. 

Legal clinics will be held in con- 
nection with Section meetings. Great 
interest was evinced in these gather- 
ings last year and interesting discus- 
sions were produced in regard to the 
North Dakota Corporation Farming 
Act, which in certain instances pro- 
hibits the farming of agricultural 
lands by North Dakota corporations, 
and of the Soldiers’ and Sailors’ Civil 
Relief Act of 1940 and the Selective 
Training and Service Act. 

H. A. Bronson, of Grand Forks, 
a former Chief Justice of the Su- 
preme Court of North Dakota, is 
president of the state bar associa- 
tion, and O. B. Herigstad, of Minot, 
vice president. 
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JUNIOR BAR NOTES 


ONSIDERABLE interest has 
C been shown in the recommenda 
tions arising out of “Symposium on 
the Lawyer in Military Service’’ held 
in Newark, New Jersey, under the 
L. Kessler, 


chairman of a joint committee of 


leadership of Jerome 
the Junior Bar Conference and _ the 
Junior Bar Section of the New Jer- 
sey State Bar Association. This was 
an outgrowth of a suggestion made 
by National Philip H. 
Lewis, Topeka, on his recent visit 
to the Newark monthly luncheon in- 
augurated by State Chairman Herzel 
rH. E. 
Chairman Eugene C. Gerhart, both 
of Newark. Joseph D. Calhoun, 
Media, Pa., Executive Council Mem 
Chairman 


Chairman 


Plaine, and Membership 


ber for this Circuit and 
of the Special Committee on Con- 
servation of Law Practice of Lawyers 


in Military Service, was present and 


participated in the symposium. 


Thirty Day Induction Postponement 
The 


three groups, namely: 1. How to rep 


discussion was divided into 


resent a lawyer about to enter serv- 
ice, 2. Problem of the lawyer already 
in service, and 3. Post-war adjust 
ment of lawver-soldiers. 

The first group recommended that 
requests be made of the proper au- 
thorities to postpone induction of 
lawyers for thirty days after being 
found physically qualified in orde1 
to permit them to wind up thei 
affairs. The 
mended that lawyers in service main 
Bar 


Defense 


second group recom- 


tain contact with the American 


Association Committee on 


and their local associations for infor- 
mation on legal developments. It 


was also considered advisable that 


information be made available to 


lawyers for openings in the various 


branches of service. The discussion 


on post-war adjustment suggested the 
establishment of a placement agency; 


the solicitation of free office space 


from existing law firms for dis- 


By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


charged lawyer-soldiers for a period 
of one year after the end of the war; 


that free use of legal libraries be 
made available to them for a similar 
period and that all courts be asked to 
give service men preference in the 
appointment of ‘Trustees, Masters, 
Guardians, and other similar assign- 


ments. 


Junior Bar News Bulletin 


The 
volume of the Junior Bar News Bul- 


second issue of the current 
letin has been prepared and issued 
through Hubert D. Henry, Denver, 
Colorado, Chairman of the Commit- 
tee in Cooperation with Junior Bar 
Groups. Wai 
Junior Bar, Chairman Lewis’ Letter, 
News from local and state Junior 


Articles on and the 


Bar groups, Regional Meetings, and 


an announcement of the third an- 
nual meeting of delegates are con- 
tained in this issue. 

\ significant warning is set forth 
in the Bulletin in the following 
language: 

“The war and the necessity of win- 
ning it, although a sufficient reason 
for the failure of any one of us in 
the performance of his office must 
not become an excuse. Those of us 
who are able to carry on must take 
tasks laid 


who find it necessary to do so. We 


up the down by those 
must strive constantly for the prin- 
ciples of democracy, for advanced 
and enlightened bar programs, for 
superiority in bar organization and 
for a faithful performance of ou 
lawyers’ public service. Let us resolve 
that left 
will war to 


those of us who are 
the 


now 


behind not allow 
excuse us from the preservation of 
fuli and complete bar organizations 
and programs, even though it means 
a double burden.” 
Public Information Program 

Willett N. Gorham, National Di- 

rector of the Public Information Pro- 


gram, has sent a radio script to all 
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local directors en- 
Men, Their Rights 
It is anticipated that this 
the 


of the state and 
titled: “Fighting 
at Home.” 
will increase number of radio 
programs sponsored by the Confer 
Gorham and Chair- 


man Lewis have conferred with Presi 


ence. Director 
dent Armstrong and the Co-ordina 
tion Committee with a view to clari- 
fying all of the necessary matters per- 
taining to the more effective use of 


the program on an all-out basis. 


Membership 
The membership activity of the 
Conference must be accelerated so 
that financial aid and manpower can 
effectively 
Chair 


man Julius Birge, of Indianapolis, 


be increased to carry on 


the work of the Conference. 


reports that good results are being 


obtained from membership State 
Chairmen who are pursuing the per- 


sonal contact method. 


Moot Court and Law Students 

The Younger Members Section of 
the State 
submitted a report at 


Bar Association 
the Milwaukee 
upon its 


Illinois 


regional meeting, based 
eight years’ experience in conducting 
Moot Court Competitions between 
law schools in the State of Illinois. 
They suggested that the Junior Bat 
Conference enter this competition 
and expand it into a nationwide con- 
test. In those states having more than 
one law school, a state competition 


held. 


the country, a competition based on 


should be In other parts of 


Federal Judicial Circuits could be 
undertaken. This project has been 
referred to the Committee on Rela- 
tions with Law Students, and a report 
will be made at the annual meeting 
to be held in Detroit. At the present 
the Committee on Relations 
with Law Students, through Charles 


time 


B. Stephens, Springfield, Illinois, is 
conducting a series of talks to law 
students by prominent members of 
Bar To 
date 46 speeches have been scheduled 


the American Association. 


JOURNAL 





rs en 
Lights 
it this 
radio 
onter 
thain 
Presi 
rdina 
clari- 


S per- 


the 
d so 
T Can 
tively 
thai 
polis, 
being 
State 
; per- 


its 

yn of 
ation 
iukee 
n its 
cting 
ween 


Inols 


ition 
- CONn- 
than 
ition 
ts of 
d on 
d be 
been 
Rela- 
sport 
ting 
esent 
tions 
arles 
is, is 
. law 
rs of 
To 


led 


NOTICE OF ELECTION OF STATE DELEGATES IN 1942 


HE Board of Elections announces that, in accord 
ance with Article V, Section 5, of the Constitution, 
the following nominations have been made by peti- 
for the office of State Delegate to be elected in 1942 
a three-year term beginning at the adjournment of 
1942 Annual Meeting. The jurisdictions indicated 


Nominees 
J. Early Craig 
Charles M. Lyman 
Henry I. Quinn 


Jurisdiction 
\rizona 
Connecticut 
District of Columbia 
Illinois 
R. Allan Stephens 
Frederic M. Miller 
Maine 
Michigan Glenn C. Gillespie 
Hubert S. Lipscomb 
John C. Satterfield 


Mississipp1 


Robert N. Somerville 


Montana W. J. Jameson 
Nebraska 
New Jersey William W. Evans 
L. Stanley Ford 
Lionel P. Kristeller 
John H. Cantrell 
Douglas McKay 

B. Allston Moore 
South Dakota Roy E. Willy 


Texas R. G. Storey 


Oklahoma 
South Carolina* 


Washington 
William O. Wilson 
Martin Travieso 


Wyoming 
Puerto Rico* 


John M. Niehaus, Jr. 


Clement F. Robinson 


(No petition filed) 


(No petition filed) 


with an asterisk will hold an election for the three-year 
term and for vacancies in the term which will expire 
at the adjournment of the 1942 Annual Meeting. 
Petitions have been filed for the nominees in those 
jurisdictions, here listed, for both the vacancy and the 
three-year term. 


Petition Published 
March 
February 


Phoenix 
New Haven 
Washington May 
April 
A} ril 
April 
March 


Peoria 
Springfield 
Des Moines 
Portland 
Pontiac April 
Jackson March 
Jackson May 
Cleveland March 
Billings May 


April 
April 
April 
April 
February 
April 
March 
March 


Paterson 
Hackensack 
Newark 
Oklahoma City 
Columbia 
Charleston 
Sioux Falls 
Dallas 


Cheyenne April 
San Juan April 


Che following nominations were received to fill vacancies in the office of State Delegate in which the terms 


expire at the adjournment of the 1943 Annual Meeting: 
Nominees 

E. Paul Mason 

Charles Ruzicka 

Charles W. Briggs 


Jurisdiction 
Maryland 


\linnesota 


Ohio Howard L. Barkdull 


Ballots were mailed on April 24. In order to be 
counted they must be received by the Board of Elections 
at the headquarters of the American Bar Association 
before the close of business at 5:00 P. M. on May 
22, 1942. 

It will be observed that there are no nominees in 
wo of the states voting, and there are contests for the 
thee in Illinois, Maryland, Mississippi, New Jersey, and 
South Carolina. In all jurisdictions a vote may be cast 
tor someone other than a nominee, whose name appears 
on the ballot, by writing in a name in the blank space 
provided and placing X in the square opposite. Ballots 
to be used in the elections to fill vacancies are printed 
mn yellow paper; those to be used in elections for the 
regular three-year term are printed on white paper. 

ONLY MEMBERS WHO HAVE PAID THEIR 
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Petition Published 
Baltimore March 
Baltimore March 
St. Paul May 
Cleveland May 


DUES FOR THE CURRENT YEAR WILL RECEIVE 
BALLOTS AS THEY ARE THE ONLY ONES IN 
GOOD STANDING AND THEREFORE ENTITLED 
TO VOTE. 

Members in Military Service, because of a change in 
address, may not receive a ballot for the jurisdiction to 
which they are normally accredited. If they fail to re- 
ceive a ballot, they are requested to write promptly to 
the Association office in Chicago and one will be 
forwarded. 

The nominating petitions not heretofore published 
appear below. 

Boarp OF ELECTIONS 
Epwarp T. FAmRcHILD, Chairman 


WILLIAM P. MACCRACKEN, JR. 
LAURENT K. VARNUM 











Nominating Petitions 


District of Columbia 
To the Board of Elections: 


HE undersigned hereby nominate 

Henry I. Quinn, of Washington, 
for the office of State Delegate for the 
District of Columbia, for the three- 
year term beginning at the adjourn- 
ment of the 1942 Annual Meeting: 

Messrs. George M. Morris, Wilbur 
L. Gray, I. Brill, H. Lee Boatwright, 
Jr., Abbot P. Mills, Allen H. Gard- 
ner, Frederick L. Pearce, John H. 
Pratt, Philip Goldstein, Edmund D. 
Campbell, Henry R. Gower, Fred- 
erick StohIman, John A. Selby, Phil- 
ip M. Fairbanks, Turner Taliaferro 
Smith, Howard Boyd, Jos. J. Cotter, 
Merle Thorpe, Jr., Howard S. LeRoy, 
James R. Kirkland, Jno. W. Town- 
send, Charles E. Pledger, Jr., Frank 
F. Nesbit, Justin L. Edgerton, R. 
Aubrey Bogley, H. C. Kilpatrick, Ce- 
cil A. Beasley, Jr., Wm. R. Vallance, 
Percy W. Phillips, and E. Barrett 
Prettyman, of Washington. 


Minnesota 
To the Board of Elections: 


HE undersigned hereby nominate 

Charles W. Briggs, of St. Paul, for 
the office of State Delegate from Min- 
nesota for the vacancy now existing 
in the term which will expire at the 
adjournment of the 1943 Annual 
Meeting: 

Messrs. Donald C. Rogers, G. 
Aaron Youngquist, Clay W. Johnson, 
Fred N. Furber, H. C. Mackall, An- 
drew N. Johnson, Morris B. Mitchell, 
Neil M. Cronin and Nobel Shad- 
duck, of Minneapolis; and 

Messrs. James C. Otis, Frank C. 
Hodgson, M. J. Brown, R. O. Sulli- 
van, Stan D. Donnelly, Monte Appel, 
Francis D. Butler, John A. Burns, 
W. H. Oppenheimer, J. Neil Mor- 
ton, H. J. Richardson, G. S. Macart- 
ney, Irving Levy, Cleon Headley, 
Guy Chase, D. L. Freidmann, Wil- 
fred E. Rumble, E. G. Vaughan, Wil- 
liam Mitchell, Irving Clark, M. V. 
Seymour, Philip Stringer, B. G. Bec- 
hoefer, Asa G. Briggs, and Edward 
A. Knapp, of St. Paul. 
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NOMINATING PETITIONS 


Mississippi 
To the Board of Elections: 

HE undersigned hereby nominate 

John C. Satterfield, of Jackson, 
for the office of State Delegate from 
Mississippi for the three-year term 
beginning at the adjournment of the 
1942 Annual Meeting: 

Mr. Herman Dean, of Canton; 

Messrs. Charles A. Sisson and Sem 
mes Luckett, of Clarksdale; 

Mr. E. L. Dent, of Collins; 

Mr. Lee D. Hall, of Columbia; 

Messrs. T. C. Hannah, R. W. Hei- 
delberg, W. Arlington Jones, M. 
Mundell Bush, Alfred Moore, and 
Luther A. Smith, of Hattiesburg; 

Messrs. W. S. Henley and H. J. 
Wilson, of Hazlehurst; 

Mr. Thomas L. Haman, of Hous- 
ton: 

Messrs. R. L. Landrum, J. H. 
Thompson, Ralph B. Avery, H. V. 
Watkins, Jr., H. H. Creekmore, Gar- 
ner W. Green, Sr., G. Garland Lyell, 
Sr., W. E. Morse, Leon F. Hendrick, 
W. H. Watkins, F. J. Lotterhos, Ross 
R. Barnett, C. R. Ridgway, Jr., Paul 
Chambers, James A. Blalock, J. M. 
Stevens, Jr., C. B. Snow, Geo. H. But- 
ler, and J. M. Stevens, Sr., of Jackson; 

Messrs. H. A. Shotts, A. S. Boze- 
man, J. C. Floyd and J. A. Coving- 
ton, Jr., of Meridian; 

Mr. A. B. Butts, of University; 

Mr. R. L. Dent, of Vicksburg; 

Mr. Maxwell Bramlett, of Wood- 
ville; and 

Mr. Allen Bridgforth, of Yazoo 
City. 


Montana 
To the Board of Elections: 

HE undersigned hereby nominate 
Vw. J. Jameson, of Billings, for the 
office of State Delegate from Mon- 
tana for the three-year term begin- 
ning at the adjournment of the 1942 
Annual Meeting: 

Messrs. R. G. Wiggenhorn, Horace 
S. Davis, Rockwood Brown, Earl V. 
Cline, M. J. Lamb, Sterling M. 
Wood, R. E. Cooke, A. F. Lamey, 
and Stanley E. Felt, of Billings; 

Messrs. John V. Dwyer, Robert D. 
Corette, James Thomas Finlen, Jr., 
D. M. Kelly, F. B. Moriarty, J. E. 
Corette, Jr., Alf C. Kremer, J. A. 





Poore, D. G. Stivers, John E. Corett 
and Wm. A. Davenport, of Butte; 

Messrs. Julius J. Wuerthner, A: 
thur S. Jardine, I. W. Church, and 
O. B. Kotz, of Great Falls; 

Mr. Lew L. Callaway, of Helena; 
and 

Messrs. Edmund T. Fritz, John L. 
Campbell, Walter L. 
R. Shepard, and John E. Patterson, 
of Missoula. 


Pope, George 


Ohio 
To the Board of Elections: 

HE undersigned hereby nominat« 

Howard L. Barkdull, of Cleve 
land, for the office of State Delegate 
from Ohio for the vacancy now exist- 
ing in the term which will expire at 
the adjournment of the 1943 Annual 
Meeting: 

Messrs. Chester G. Wise and 
Thomas M. Powers, of Akron; 

Mr. Murray M. Shoemaker, of Cin 
cinnati; 

Messrs. Jay P. 
Young, Chas. M. Edgar A. 
Hahn, W. H. Burt 
Thompson, Robert F. Bingham, Wal 
ter L. Flory, Henry A. Marting, Wil- 
liam B. Cockley, George B. Young, 
J. W. Reavis, P. J. Mulligan, John T. 
Scott, Herbert A. Spring, Jos. A. 
Schlitz, James C. Logue, Jos. C. Hos- 
tetler, Clayton A. Quintrell, Howard 
F. Burns, Paul Patterson, Benj. F. 
Fiery, Wm. C. Keough, Carl V. Wey- 
gandt and Nathan Loeser, of Cleve- 


Taggart, A. F 
Buss, 


Annat, Amos 


land; 

Messrs. Phil S. Bradford, W. B. 
McLeskey, Wilbur E. Benoy, Earl! F. 
Morris, Harold F. Adams, Henry S. 
Ballard, Clarence D. Laylin, Hugh 
M. Bennett, Henry G. Binns, Wil- 
liam L. Hart, Edward S. Matthias, 
and J. L. W. Hennery, of Columbus; 

Mr. Charles D. Fogle, of Marietta; 

Mr. Howard F. Guthery, of Mar- 


ion; 

Mr. Charles B. Zimmerman, of 
Springfield; 

Messrs. Charles W. Racine, Ed- 


ward W. Kelsey, Jr., Joseph D. Stech- 
er, Richard D. Logan, Donald A. 
Finkbeiner, and John L. Gushman, 
of Toledo; and 

Mr. Wm. A. Mason, of Youngs 
town. 
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Text of Letter 


rican Bar Association 


igo, Illinois 


tlemen: 
1e to our present situation of being 
led-up on a very small part of the 
d of Luzon and having no access 
yanks, or other places where money 
1 be transmitted, it will be impos 
to forward dues for membership. 
uch case I must ask your indulgence. 
There has been no mail service to o1 
this place since the declaration 
var. In fact there is none now 
ept that which we are able from time 
time slip through the Jap lines by 
submarine or ship. I am in hopes 
s will reach you 
General MacArthur seems confident 
t we will pull thru okey and we are 
in hopes he is correct 
It looks as if the Japs have done their 
rst bombing and shelling, yet we are 
| here and in good spirits. If food 


ammunition hold out the troops 


Very truly yours, 
E. T. HALSTEAD 
Lt. Colonel. A. G. 


Rob Roy and the Supreme Court— 
A Suggested Study in “Comparative” 


Law 
the Editor of the Jou RNAI 


Che first acknowledged edition of 
“Waverley Novels” appeared in 

829, and each novel contained a 
face, by Sir Walter Scott, showing 

» historical background. The pre- 
es and novels relating to the Scot 

“border” in the 18th Century 

ire particularly interesting, because 
Sir Walter certainly knew what he 
is writing about in that field. In 

preface to “Rob Roy,” he says: 

“It was not, strictly speaking, as 

| professed depredator that Rob Roy 
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Treat Leather Belongings 


brief cases, golf bags, upholstery, et 
will last longer and look better wh 
protected by a treatment 

the self-penetrating leather 

LEXOL is easily and quick 

It will not catch dirt or ir 

delicate finish. LEXOL take 

A pint at $1.00 will treat a 

umes. A gallon at $4.00 will tr 

800. Sold by book concerns, luggage 
shoe and department stores; or order 
direct from 


THE MARTIN DENNIS COMPANY 
895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 




















Treat Yourself to a 


Health Vacation In 
HOT SPRINGS 


National Park, Ark. 


up with a round of 
the famous baths in the 
tinan’s big U. S. Govern- 


1 supervised bath house 


Hotel EASTMAN 
and BATHS 





A BINDER FOR 
THE JOURNAL 


We are prepared to furnish a 
binder into which separate issues of 
the JourNAL can be inserted and 
from which they can be detached 
with ease by means of a special 
device. 


It can be used merely for current 
numbers or as a permanent binding 
for the volume and placed on the 
shelf with other books. 


The price is $1.50, which is merely 
manufacturer’s cost, plus mailing 
charge. Please mail check with 
order. 


AMERICAN Bar ASSOCIATION JOURNAI 
1140 North Dearborn Street, 
Chicago, III. 














now conducted his operations, but 
as a sort of contractor for the police; 
in Scottish phrase, a lifter of black- 
mail. The nature of this contract 
has been described in the Novel of 
notes on that 
Graham of Gartmore’s 


Waverley, and the 
work. Mr. 
description of the character may be 
here transcribed: 


“*The confusion and disorders of 
the country were so great, and the 
government so absolutely neglected 
it, that the sober people were obliged 
to purchase some security to their 
effects by shameful and ignominious 
contracts of blackmail. A_ person 
who had the greatest correspondence 
with the thieves was agreed with to 
preserve the lands contracted for 
from thefts, for certain sums to be 
paid yearly. Upon this fund he em- 
ployed one half of the thieves to re- 
cover stolen cattle, and the other half 
of them to steal, in order to make 
this agreement and blackmail con- 
tract necessary. The estates of those 
gentlemen who refused to contract, o1 
give countenance to that pernicious 
practice, are plundered by the thie 
ing part of the watch, in order to 
force them to purchase their protec- 
tion. Their leader calls himself the 
Captain of the Watch, and his ban- 


ditti go by that name 


“As the practice of contracting for 
blackmail was an obvious encourage- 
ment to rapine, and a great obstacle 
to the course of justice, it was, by the 
statute 1567, chap. 21, declared a cap- 
ital crime, both on the part of him 
who levied and him who paid this 
sort of tax. But the necessity of the 
case prevented the execution of this 
severe law, 1 believe, in any one in- 
stance; and men went on submitting 
to a certain unlawful imposition 
rather than run the risk of utter ruin, 
just as it is now found difficult or 
impossible to prevent those who have 
lost a very large sum of money by 





Forgeries Typewriting 


J. Vreeland Haring 
Bus. Phone, BArclay 7-8778 





HANDWRITING EXPERTS 
FOR 50 YEARS 
Anonymous Letters 

Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—$3.50 
15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 


Pencil 


Paper Ink 


J. Howard Haring 
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robbery, from compounding with the 
felons for restoration of a part of 
their booty.” 

On March 2, 1942, the Supreme 
Court of the United States decided 
the case of U.S. v. Local 807 of Inter- 
national Brotherhood of Teamsters 
(Chief Justice Stone dis 
Jackson, 
J.J. taking no part), (Reported in 
U.S. Law Week, Vol. 10, March 3rd, 
1942, pp. 4217-4221). 


ions are summarized in the JOuRNAI 


etc., et al. 
senting and Roberts and 


[The two opin 


for April, 1942, pp. 271-273; but, as 


a study in “comparative” law, I sug 
gest the very careful reading of the 
whole of both opinions, with parti 
ular attention to the word “legiti- 
mate” in the references to the Con 
gressional Record and its bearing, if 
any, On congressional intent. 


FRANK W. GRINNELI 


United States v. Texas 
My dear sir: 
Apropos the recently decided case 
of the U. S. v. 
your current issue, it seems odd that 


Texas, reviewed in 


the opinion of the court affirming the 
superior claim of the United States 
over that of a state for taxes due, 
should have been written by Justice 
Byrnes, a former senator from the 
State of South Carolina—the fore 


most state formerly to assert thi 
doctrine of states’ rights and the first 
to secede in 1860 because of a threat 
to the rights of the states through 
federal supremacy. Verily, new occa 
sions teach new duties. The possibil- 
ity was apparently never even con- 
sidered by the Justice of declaring 
the section of the Revised Statutes 
relied upon unconstitutional as in- 
fringing the reserved rights of the 
states. To the student of the history 
of American politics, this seems 
curious indeed. 

L. A. CHASE, 
The Department of History 
Northern Michigan College of Education 
Marquette, Michigan 


EDITORIAL NOTE-In 
to a letter from the Editor-in-Chief, 
suggesting, from a personal acquatnt- 


respon sé 


ance with Mr. Justice Byrnes, that 


AMERICAN Bar ASSOCIATION JOURNAL 
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irthplace and residence would 
no influence upon his decision 
her the statutes of the United 
s did or did not create a lien 
ederal taxes superior to the lien 
taxes created by the Texas stat- 
Mr. Chase replied, “I quite 

that some of these southern 


ces have shown an ability to get 


from their political antece- 


Wartime Reform of Judicial 
Procedure 
EDITORIAL NOTE: We print be- 

excerpts from a letter written by 
Judge John J. Parker to an eminent 
nber of the Bar, inquiring as to 
opportuneness of large scale re- 
n of judicial procedure. 
Dear Sir: 
| note your query “‘whether or not 
he present is a good time to engage 
in any large scale reform of judicial 
procedure.” I entirely agree that it 
is of the utmost importance to pre- 
serve the fundamentals of our judi- 
cial system; but I venture to think 
that only by improvement and sim- 
plification of that system, with the 
imination of technicalities and 
other causes of delay and inefficiency, 
an the fundamentals be preserved. 
We must bring our system into 
«cord with the tempo of modern life 
and strengthen it so that it can with 
stand the stress and strain of the 
forces with which we have to deal. 
Of course, the winning of the wai 
is the matter of supreme importance 
at this time; but it will aid in this 
as well as in meeting post war prob- 
s for the judiciary to perform its 
duties with the utmost efficiency. 
Chere will inevitably be a decline of 
legal business as a result of the war, 
ind this will enable lawyers and 
judges to devote the necessary time 
» the matter of simplifying and im- 
proving the judicial process. History 
ows that it has not been in times 
peace and plenty, when men are 
atisfied with the status quo, but in 
ume of war and crisis, when they 
must consider fundamenials and 
ignore superficialities, that the great 
rward steps in law and govern- 
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ment have been made. The existence 
of the present crisis, therefore, is no 
reason why the attempt to improve 
the administration of justice should 
be allowed to lag, but an added 
reason why those lawyers and judges 
whose services are not otherwise re- 
quired in connection with the war 
effort should do their utmost to carry 
forward the movement to success. 


The winning of the war, as has : 
been often and truly said, isa matter - > 
not merely for the armed forces of . 
the country, but for all the people. 


Our civilian life, as well as our The AMERICAN 
military effort, must function with APPRAISAL Company 


the utmost efficiency. Morale is of Founded 1896 * Offices in Princioal Cities 
supreme importance; and nothing is 


more important in the maintenance 





of morale and the proper function- 
ing of civilian life than the prompt USED LAW BOOKS 


P rie inistrati iL1S- We wish to purchase for cash large law 
and efficient administration of jus Libs Sieg 1 GR G00 ealution Will wall fen, 


tice. All citizens must do their full pack and ship worthwhile collections at our 
own expense. 


part in achieving a high morale and Claitor’s Book Stere 
the efficiency upon which it is de- Baton Rouge, La. 





pendent; and in improving and 
speeding up the administration of 





justice the bench and bar can render 


service of incalculable value to the The Only Book Dealing with: 
country. When peace comes in the 


wake of victory, our institutions will CONTEMPTS BY 
be subjected to unprecedented strain. PUBLICATION 


If democracy is to survive in post war 
days in the contest with foreign The Law of Trial by Newspaper 
ideologies and systems it must be by 

able to demonstrate its efficiency; anc Harold Wadsworth Sullivan, 
nowhere is this efficiency more im- A.B., LL.B., LL.M. 
portant than in the fundamental 
matter of administering justice. The 


Third Edition Revised to date 
Printed by 


i. Sn i ; Yale University Press 
yers Dusiness; and to see that that Price $3.00 


administration of justice is the law- 


business is conducted with efficiency 
is one of the most important duties Every adjudicated case in the world 
that confronts him now as well as is cited. 3 Indexes. 230 pp. 

one of the most important that the 
future can bring to him. Send orders to: 


With high personal regards and ADRIAN PETER HUGHES 
best wishes, I am Metropolitan Station 5810 
Sincerely yours, Los Angeles, California 





JOHN J. PARKER 








HERBERT J.WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 
George B. Walter, Associate CENtral 5186 


“Thirty Years Experience” 


























LOWEST BIDDER ON 
PROFESSIONAL 
SERVICES? 


H. R. 6494, by Coffee of Washington, 
for the appointment of official reporters 
in the Federal Courts and sponsored by 
the Judicial Conference, contains an 
optional provision, inserted at the in- 
sistence of the Department of Justice, 
that in certain cases reporting service 
may be procured on the basis of com- 
petitive bidding. This invites a violation 
of professional ethics and carries the im 
plication that all reporters are of equal 
ability. If appointments of Federal 
Judges and District Attorneys were 
awarded to the lowest bidder, would 
good men be secured and the resultant 
service be satisfactory to the Bar? Law 
yers practicing in the Federal Courts 
are requested to give the bill considera- 
tion, Louis Goldstein, 

Secretary, 

NATIONAL 
SHORTHAND 

REPORTERS 
ASSOCIATION, 
150 Nassau St., 
New York City. 



























May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 
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Ten million books will be sought for 
men of the United States armed forces 
and Merchant Marine. Sponsors of this 
Victory Book Campaign are the Amer- 
ican Red Cross, American Library Asso- 
ciation and the United Service Organiza- 
tions. 
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RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 


REPORTERS: ATLANTIC 1-200 $165, 1-200 

& 2nd 1-21 $220; Federal ist 1-300 $225, 2n 
1-122 $175, 2nd 1-28 $14, 2nd 1-37 $20; North- 
eastern 1-200 and 2nd 1-36 $250, N. E. Citations 
$25: Northwestern 1-280 $195, 1-300 $250; Pacific 
1-300 $250, 2nd 1-118 $175; Southern 1-200 $250; 
Southwestern 1-300 $250. All good copies in 
buckram (cloth) bindings. Thousands of other 
books that lawyers use, including American Digest 
Annotated Reports System, U. S. Supreme Court 
Reports all editions complete & broken sets, state 
reports to reporters, treatises, statutes, etc. Co1 
respondence invited regarding the purchase or sale 
of any worth while law items. In all the history 
of bookselling the largest law library that ever 
changed hands in one transaction (36,000 volumes) 
was sold to us for spot cash and so far as we know 
we have never been outbid for the bulk purchase 
of any important law library. CLairor’s Book 
Store, Baton Rouge, La. 





DO YOU HAVE DEAN WIGMORE’S LIST 

of GREAT LITERATURE FOR THE LAW 
YER? A copy of this and other lists of fine and 
rare and choice books will be sent upon applica- 
tion to the Arcus Boox Suop, Inc., 16 North 
Michigan Avenue, Chicago, IIl. 


FOR SALE. FEDERAL REPORTER, FIRST 

Series, to vol. 300; Second Series, to vol. 115; 
Fed. Supp. to vol. 35. Liquidating estate. Box 
AM, American Bar Association Journal, 1140 N. 
Dearborn St., Chicago, Ill. 





FOR SALE: SOUTHWESTERN 1 TO 300, 1 

to 154(2d) buckram $610; Williston on Con 
tracts 8 vs. $65. JoHn R. Mara, 2709 Lucas Drive, 
Dallas, Texas Law Books Bought, Sold and 
Traded 


WHEN YOU HAVE A DOCUMENT PROB 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 
Illustrations. $10.00 Delivered. Atpert S. Oszorn, 
233 Broadway, New York City. 


LAW BOOKS; NEW & USED. BOOKS ON 

Civil & Revolutionary War, Indians, Lincoln, 
Washington & other AMERICANA; Christian 
Science, Genealogy, American & English fiction, 
some First Editions. Lists mailed on Request 
Inxt1no1s Book Excuance, 337 West Madison 
Chicago. 





WANTED TO PURCHASE FOR CASH. SES- 

sion laws, bar association reports, attorney gen- 
eral reports, legal periodicals all states. CENTRAL 
Book Company, 261 Broadway, New York, N. Y. 





LAW BOOKS — NEW — USED — BOUGHT 
Sold—National Reporter System, Corpus Juris 
Secundum, Federal Reporter, U. S. Reports, Amer. 
jars; Amer. Law Reports, Texts, etc., any set 
os. MitcHett—5738 Thomas Ave.—Philadelphia 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boyz, Col 
cord Bldg. Oklahoma City, Okla. 





LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Liprany Appratsat Assx., 538 S. Dearborn St. 
Chicago, IIl. 





AMERICAN BaR ASSOCIATION JOURNAL 


UNITED STATES GOVERNMENT PUBLI 

cations at regular Government prices. No de. 
posit—_Immediate Service— Write Nationat Law 
Book Company, 1110 -13th St. N. W.. Washing 
ton, D 


CHESS BOOKS, CHESS’ PERIODICALS 
bought and sold. Free catalogues. A. Buscuxe 
200 Hart Boulevard, Staten Island, New York 


HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa 





LAW BOOKS BOUGHT AND SOLD: 
Complete libraries and single sets. Clark Board. 
man Co., Ltd., 11 Park Place, New York City 








MISCELLANEOUS 





LOOKING FOR FARM OR COUNTRY 

place? Send postcard for only Buyer’s Guide 
describing both properties and localities. It’s FREE 
Hundreds of FARMS; YEAR-ROUND, SUM 
MER COUNTRY PLACES in all Eastern States 
Contains special features on better living in coun 
try; other interests of prospective buyers. Helpful 
informative. Country Property Buyer's GuIpe 
366 Madison Ave., New York. 


SEND FOR SAMPLE SHEET LAWYERS 
Lepcer, 823 Munsey Bidg., Baltimore, Md 





LAW OFFICE ORGANIZATION BY REGI 
nald Heber Smith. A complete book on neces- 
sary essentials for all attorneys. Reprint of four 
articles from May, June, July, August, 1940 
issues. Price 25c. A. B. A JouRNAL, 1140 


North Dearborn St., Chicago. Dept. C. 


WANTED— ORGANIZERS FOR A MOVE 

ment which will help us quickly win the war and 
emancipate all mankind from future wars, poverty, 
etc. Box 5386, Chicago. 


DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. 
Guyver, Inc., 901 Market Street, Wilmington, Del. 





ADMINISTRATIVE LAW SYMPOSIUM 

Reprints. Complete informative analysis. 2 
cents single copy. A. B. A. Journat, 1140 N 
Dearborn St., 4 Ill. 


APPRAISALS (INDUSTRIAL) 





STANDARD APPRAISAL COMPANY, NEW 
York, Chicago, Boston, Philadelphia, Atlanta 
Detroit, Pittsburgh. 


ROBES 








JUDICIAL ROBES—CUSTOM TAILORED 
The best of their kind—Satisfaction guaranteed 
Catalog No. 41 sent on request. McCartHy 

Simon, an 7-9 West 36 St., New York, N. ¥ 
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INDUSTRY ANSWERS THE CALL! 


32,145 Firms With Over 
17,700,000 Employees 
Have Installed the... 


PAY-ROLL SAVINGS PLAN 
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Have YOU Started the Pay- Roll a 
Savings Plan in YOUR Company? Plan Easy to Install 


Like all efficient systems, the Pay-Roll Savings 

Like a strong, healthy wind, the Pay-Roll Savings Plan is amazingly easy to install, whether your 
Plan is sweeping America! Already more than employees number three or ten thousand. 

32,000 firms, large and small, have adopted the Plan, i 


. cai ) ree literature, send 
with a total of over seventeen million employees— For full facts and samples of free | . 


the coupon below—today! Or write, Treasury De- 

partment, Section C, 709 Twelfth Street NW., 
But time is short!..More and more billions are Washington, D. C. 

needed, and needed fast, to help buy the guns, tanks, 

planes, and ships America’s fighting forces must 

have. The best and quickest way to raise this money 

is by giving every American wage earner a chance to 


and the number is swelling hourly. 


participate in the regular, systematic purchase of 
Defense Bonds. The Plan provides the one perfect 
means of sluicing a part of ALL America’s income 
into the Defense Bond channel regularly every pay- 
day in an ever-rising flood. 

Do your part by installing the Pay-Roll Savings 
Plan now. For truly, in this war, this people’s war, 


VICTORY BEGINS AT THE PAY WINDOW. 


MAKE EVERY PAY-DAY...BOND DAY! 


U.S. Defense BONDS » STAMPS 


This space is a centribution to NATIONAL DEFENSE by American Bar Association Journal. patiing Form No. DSS-280 





If you want to continue to live in your home, 


Check these ‘Fixe Hazards / 


) Ee don’t want to take any chances of having your home damaged or destroyed by fire, 


these days. You might not be able to rebuild until after the war. You would lose many things 


which you can’t replace today. And 


you would be giving aid and comfort to our enemies b 


] 
} 


destroying a part of our national wealth at a very critical time. 


The best way to protect your home against fire is to stop it before it starts; to eliminate the 


conditions that cause fire. Here are the factors responsible for most of the fires that occur in homes 


Cigarettes. They cause one 
out of every four home fires. 
Never lay down a lighted cig- 
Don't smoke in bed. 
plenty of ash trays 
ind extinguish vour 


throwing It 


Oily or Paint-Soaked Rags 
may cause spontaneous com- 
bustion, particularly if the: 
are stored in some warm place. 
Keep them in an air-tight can 
or burn them upif vou haven't 


1 sate place to store then 


Clean Out the Cellar. Don't 
permit combustible rubbish to 
accumulate near your heating 
system. Don’t put hot ashes in 
wooden containers. Keep your 


cellar neat and clean. 


before leaving it 
few minutes. Don’t 
or one that 
g embers or 
papers up the chimney 
the flue cleaned if it is 
be sure the 


oOr d condition. 


THE TRAVELERS FIRE INSURANCE COMPANY 


Check Your Furnace Flue 
Pipe. If it is badly rusted it 
may permit sparks or hot 
gases to escape. Have an @CX- 
pert check over your oil 
burner and controls at least 


once a Vyear. 


Clean Out the Attic. If 

incendiary bomb should drop 
through your root, don't clve 
it a lot of fuel to feed on. The 
country needs the waste papel 
and scrap metal that may be 
lving idle in your ittic to help 


With the Wal 


Beware of Hot Fat. One of 
the best wavs to extinguish 
burning fat is to slip a cover 
over it. This shut 

Don't us 

the fire. Contr 

der boiling fat 


not el 


} r 
¢ 


t 
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Electric Appliances. Turn off or disconnect 
electric iron before leaving it 
to answer door or telephone. 
Replace worn extension cords 
on lamps and appliances. Use 
fuses recommended by your 
electric light company and 


don’t overload your circuits. 


HARTFORD - CONNECTICUT 


THE CHARTER OAK FIRE INSURANCE COMPANY 
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BACK IN 1890... 


When Idaho fe was admitted to the 
Union... Congress adopted regulations 


to prevent collisions at sea.. RSD 


Anti-trust law was passed protecting 
Ps trade against unlawful restraint. . 
Wyoming fess] was admitted to the Ueion 


F 


Fortification and defense act gaan passed 
Issuance of $3 bill Paxk=4 discontinued by law... 
World’s Columbian Exposition FE Aovened .. is 


. 
—— 


It is a matter of pride that many of the present relationships of 
the FéD with nationally known law firms had their beginning at 
that time—52 years ago. Through the years, the Law has met and 
mastered problems of complexity undreamed of half a century 


SD LCI SD MODE 


ago. And FéD service to lawyers and their clients has grown 
a Today 48 field offices and 9,500 agi make our service 
readily available as your telephon 


D GLASS INSURANCE 


FIDELITY and DEPOSIT 


COMPANY @F MARYLAND, BALTIMORE 
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can Bar Association at 1140 North Dearborn Stree 











CCH WAR LAW SERVICE 


LOOSE LEAF—ALWAYS UP-TO-DATE 


Not for a long time has the call for sound legal advice— 
alert and informed, capable and thorough—been quite so 
strong; seldom so widespread and acute the need for the 
lawyer’s steady hand in guiding the business affairs of today. 


For business now is operating under essential wartime con- 
trols and emergency regulations—strict, technical, detailed— 
and constantly changing, different today than yesterday, dif- 
ferent again tomorrow. 


That is why lawyers everywhere are increasingly becoming 
subscribers for the CCH WAR LAW SERVICE, the rapid- 
fire loose leaf reporter on priorities, price ceilings, rationing, 
and the like. With its swift, full text reporting of all pertinent 
new orders and regulations, it brings them full, authoritative 
facts and data, organized for quick use, up-to-date always. 


Write for Complete Details 


COMMERCE); CLEARING) HOUSE, INC. 


onan. 


PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


Empire STATE BLOG. 214 N. MICHIGAN Ave. MUNSEY BLOG. 
New YorK CHICAGO WASHINGTON 
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